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MINNESOTA STATUTES 1923

C. 44 DRAINAGE § 6633
CHAPTER 44.
N DRAINAGE
6633. . ° ters established by this act, shall have power to con-

‘Chapter 44 R. L. 1905 was repealed by 1909 c. 469 § 14.

1907 c. 191. entitled “An act to provide for the drain-
age of marsh, swamp, or wet lands, in any town or town-
ship in the state of Minnesota, by the owners of such
lands, when the same cannot be drained without affect-
ing the lands of others. and providing for a penalty
for obstructing or injuring the ditches or drains con-
structed under the provisions of this act,” was held
unconstitutional (102-442. 1144244).

Prior drainage nets—1887 c. 97 (105-26, 116+1028) 1901
c. 258 (105-92, 117+153; 110-405, 1254901): 1901 c. 258,
amended 1902 c. 38 (104-71, 1163%109; 111- 355, 12641074 ;
116~504. 1344126): 1905 ¢. 230 (119-14, 1374419): 1907 c. 448
(104-389. 1164+736: 105-55. 11641017: 108-8. 1214-217 110-
503, 1244227, 111—345, 12641100; 113-214, 129+3.76).

STATE DRAINAGE COMMISSION

6634. Department of drainage and waters—There
is hereby established a department-to be known as the
Department of Drainage and Waters, the chief officer
of which shall be known as the Commissioner of Drain-
age and Waters. He shall be appointed by the gov-
ernor and shall hold his office for a period of four years
and any vacancy occurring in the office from any cause
shall be filled by appointment by the governor. Said
commissioner before entering upon his duties shall
!take the oath prescribed for state officials and shall
! give bond with proper sureties to the State of Minne-
sota in the sum of ten thousand ($10,000) dollars con-
ditioned for the faithful performance of his duties and
accounting for all moneys that may come in his hands
as such commissioner, which bond shall be approved by
and filed with the secretary of state.

Said commissioner shall be a practical drainage en-
gineer experienced in drainage and hydraulic engineer-
ing, of high standing and recognized ability; he shall
devote his entire time to the duties of his office and
shall receive a compensation of four thousand ($4,000)
dollars per annum payable as in the case of other state
officers; he shall be provided with proper office and
equipment at the seat of government and shall have
and may exercise the authorities and perform the du-
ties herein provided.

The commission heretofore known as the “State
Drainage Commission” is hereby abolished and all
power and authority heretofore vested in such commis-
sion under chapter 44 of the General Statutes of 1913
and amendments thereto, is’hereby vested in said com-
missioner of drainage and waters and said commis-
sioner is hereby authorized to exercise all the power
and authority specified and granted to the state drain-
age commission by said chapter 44 of the General
Statutes of 1913, and in addition thereto, those herein-
after specifically enumerated; and in all cases where
the term “drainage commissioners” or “state drainage
commissioners” is used in said chapter, the same shall
be understood to mean and read ‘“commissioner of
drainage and waters,” and in all cases where the term
“commission” is used in said chapter meaning and re-
ferring to the state drainage commission, the same
shall be read as “commissioner” and said act construed
accordingly. (’07 c¢. 470 § 1, amended 19 ¢. 471 § 1)
[5480] :

125-105, 1454795.

The laws of 1917 and the several prior statutes form
one complete drainage system, one consistent whole;
they are in pari materia for they relate to the same sub-

ject matter, and should ‘be construed together, (130-90,
1574998).

o

6635. Commissioner of drainage and waters—Pow-
ers and duties—The commissioner of drainage and wa-
6635
129 —182
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struct as hereinafter provided, any ditch, drain or
other watercourse within the State of Minnesota, and
such diteh, drain or other watercourse may in whole
or in part follow and consist of the bed of any creek,
stream or river, whether meandered or not, and he
may widen, deepen, straighten, change lower or drain
the channel or bed of any creek, river, lake or other
natural watercourse, whether navigable or whether
meandered or not, and may construct new and addi-
tional outlets to any marshy, shallow, or meandered
lake for the purpose of draining the same, and may
follow and extend the same into or through any city
or village within the state far enough to secure a suf-
ficient fall and flow of water to reasonably effectuate
the purpose for which the work is extended, and may
confine any such creek, river or other natural water-
course by means of dykes, levees and embankments to
its natural or artificial bed, as laid out, and shall also,
whenever it shall appear to its satisfaction that the
drainage of any territory may be made more effective
by the construction and maintenance of dams, or other
works, for retaining and controlling the flood waters,
tributary to such territory, have the power to con-
struct or acquire such dams or other work, and flow-
age rights therefor, and t6 maintain and operate the

_same.

Provided, that when in any such proceedings, the
waters of any creek, river or other watercourse are
diverted from their natural bend by such artificial
ditech or. drain, such ditch or drain shall as nearly as
practicable, follow the general direction of such creek,
river or watercourse, and terminate therein.

And provided further, that no meandered lake shall
be drained under the authority of this act, except in
case such lake is normally shallow and grassy and of
a marshy character or except in case such meandered
lake is no longer of sufficient depth and volume to be
capable of any beneficial public use of a substantial
character for fishing, boating or public water supply.

Provided further, that no meandered lake shall be
drained or lowered under the authority of this act un-
less petitioned for by at least sixty per cent of the
legal voters residing within four miles of such lake,
who are freeholders, whose lands are affected as shown
by the viewers’ report and filed in the office of the clerk
of the district court of the county in which such pro-
ceedings are had.

Said commissioner of drainage and waters in addi-
tion to the authorities now granted under the provi-
sions of said Chapter 44 of ’che General Statutes of
1913, is hereby authorized to make all necessary in-
vestigations to ascertain and determine the topograph-
ical features of the various watersheds of the state,
viz.: the several tributaries of the Minnesota and
Mississippi rivers and other rivers in the state, and
ascertain and determine the works necessary to secure
proper drainage outlet for the lands in each basin, and
the construction of the necessary works to improve
such outlet and control flood waters therein, including
as near as can be ascertained the probable run-off wa-
ters of each of said basins and the important streams
entering therein.and shall ascertain and secure the
necessary facts to determine what streams have nat-
ural facilities adapted to the creation of water power
and the extent of horse power that can be secured, or
other information that said commissioner shall deem
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necessary and essential to the proper planning of the
work of each basin to supply proper drainage outlet
and control of flood watefs, including the conservation
and use of such waters.

Said commissioner is also authorized to investigate
into the methods employed in the manufacture of
drain tile, to make research and experimentation with
a view to improving the quality of drain tile; to make
investigations into the cause or causes of failures that
may occur in tile drains after construction, and when-
ever requested by the courts, county boards, or engi-
neers in public drainage proceedings, said ecommis-
sioner shall make tests for the presence of elements in
the soil and soil waters destructive to drain tile and
such other tests and investigations as may be re-
quested by the said courts, county boards, or engineers,
said tests to be requested, made and reported in ac-
cordance with regulations. to be furnished by said
commissioner.,

The commissioner shall prepare specifications gov-
erning the strength, quality and general properties of
drain tile which, in his opinion, shall embody require-
ments for the production of a high quality drain tile,
and shall cause said specifications to be published and
made available to officials, contractors and manufae-
turers concerned with public drainage proceedings for
their information and guidance. It shall be the duty
of the commissioner to make inspection and tests of
materials used in the manufacture of drain file and of
the manufactured product in any or all of the drain
tile manufacturing plants located within the state
where drain tile is made and sold to the general pub-
lie, at such time or times and at such intervals as in
the opinion of the commissioner may be found advis-
able; to keep a record of the results of such tests and
to prepare and make available copies of reports there-
of to officials concerned in public drainage proceed-
ings and others within the state who may be con-
cerned with land drainage or who may make request
for copies of such tésts. For the purpose of making
said inspection and tests, the commissioner, or his
duly authorized representatives, shall have free access
to materials, manufacturing plants and appurtenances
and to the manufactured drain tile at all times, and
samples on which to -make tests and inspection shall
be furnished by the manufacturers without cost to the
state.

It shall be the duty of all manufacturers of drain
tile within the state who sell their products to the
general public, to equip and install as a part of each
manufacturing plant a first-class and up-to-date test-
ing machine on which tests to determine the bearing
strength of drain tile may be made by the commis-
sioner, or his duly authorized representatives, the gen-
eral design and capacity of which testing machines
shall be approved by the commissioner and shall be
erected and completed by the manufacturers ready for
use within 90 days of the passage of this act; pro-
Vvided, however, that the original cost to any one man-
ufacturer of drain tile by reason of the installation of
the testing machine herein provided shall in no in-
stance be made to exceed the sum of $250.00.

Said commissioner shall also ascertain and secure
the necessary information from the various parts of
the state to enable him to make and furnish to the
engineers of the state all necessary information as to
the proper size of tile and the discharge thereof un-
der various conditions, including informatlon as to the
proper size and dlscharge of open ditch conskruction
and such information shall bé included in the rules to

be furnished and followed as provided in Section 1,

Chapter 441 of the Laws of 1917.

Said commissioner’ is hereby authorized to co-oper-
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ate and enter into agreement with the Minnesota State
Agricultural Experiment Station and the United States
government or any department thereof whenever in
the opinion of said commissioner such co-operation is
advisable for the purposes mentioned in this act. (’07
c. 470 § 2, amended ’15 ¢. 273 § 1; 19 c. 471 § 2; 21 ec.
327 § 1; 23 ¢. 328 § 1) [6481]

6635A. Powers of state drainage commission and
procedure of engineers—The state drainage commis-
sion of the state of Minnesota is hereby authorized
and empowered and it shall be its duty to prescribe
rules and regulations for the establishment and con-
struction of drainage projects under any and all of the
drainage laws of the state in accordance with what
may seem to said commission to be just and proper and
consistent with the provision of law governing ditch
proceedings and such commission shall furnish copies
of said rules and regulations for the use of engineers,
county officials and others engaged in such work, but
said rules and regulations shall be construed to be ad-
visory only.

It shall be the duty of any engineer appointed by
any court or board to take charge'of any drainage
project to proceed therein and be governed as far as
practicable in his work therein by the rules and regu-
lations made by the said drainage commission and all
such engineers engaged in any such project shall make
an additional copy of their plats, maps, profiles and

reports, and shall transmit such copy of all said pa-

pers to the drainage commission and such commission
shall file and keep the same and shall make and keep
a permanent record of such items thereof- as it may
deem proper in books to be prepared for that purpose
and kept in the office of such commission.

In taking the levels of the surface of the ground
over which the engineer shall make his survey for any
such drainage project, he shall, whenever practicable,
use as his base datum the sea level datum as deter-
mined by the use of the elevation of benchh marks,
which have heretofore or may hereafter be egtab-
lished by the United States geological survey, the
United States coast and geodetic survey, the United
~States corps of engineers and other reliable engineer-
ing authorities. (’17 c. 441 § 1)

6635B. Commission to cause examinations to be
made and report to court when requested—The state
drainage commission is further authorized and directed
upon request to examine, criticise -and pass upon any
Vplans for the construction of drainage projects which
may be submitted to it by officials having the same
under consideration.

Any court or county board having before it any pro-
ceedings to establish or repair any drainage project
may submit to said drainage commission the petition,
engineers’ reports and other papers in connection
therewith and propound to said commission any ques-
tion relative to said proceedings or said project which
it may desire to have answered and said commission
and the state engineer or his deputies and assistants
shall forthwith proceed to examine all the papers so

submitted and shall in good faith answer all such gues-,

tions so propounded and if in the opinion of the drain-
age commission there is any defect in any of the plans
and designs so submitted, the said commissioner shall
report the same back to such court or county board
with its recommendations as to what alterations; cor-
rections or additions should be made.

And whenever in the opinion of said drainage com-
mission or said engineer it shall be deemed advisable
and for the best interest of such drainage project that
an examination upon the ground should be made “of

the route of the proposed drainage project, then said
commission is hereby authorized to cause such exam-
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ination to be made béfore passing upon the report of
the engineer in said proceedings. In case such physi-
cal examination shall be made of the proposed route,
the expense thereof shall be at once reported to said
court or board and such expense, as it may be allowed
by said board, shall form a part of the expenses. of
said drainage project and shall be paid as other claims
against the same. -

During all the proceedings carried on relative to the
drainage project the commission shall give its advice
to the courts or county boards, engineers and other
officials connected with or in charge of such proceed-
ings whenever advice is required. (’17 c. 441 § 2)

6636. Records of surveys, deputies and assistants—
Said commissioner shall keep complete record of all
surveys and investigations made by him or under his
direction and of all reports made to him by other engi-
neers connected with drainage work throughout the
state as required by law. He shall have power to ap-
point and employ a deputy commissioner whose com-
pensation shall be not to exceed three thousand
($3,000) dollars per annum and such other assistant
engineers, agents, and employes as may be found nec-
essary and proper to comply with the provisions of
this chapter and shall require of all deputies and as-
sistant engineers in charge of the work to execute and
file with the commissioner a bond conditioned for the
faithful performance of their duties in such sum as
the commissioner may specify.
ed ’19 c. 471 § 3) [5482]

6637. Petition to district court—Before said state
drainage commission shall construct any ditch, drain
and watercourse, or deepen, drain, change, straighten,
or lower the channel or bed of any creek, river, lake
or other natural watercourse or other construction
named in section two [6635] of this chapter, they shall
(except as hereinafter provided) file with the judge of
the district court for the county or counties wherein it
ir proposed to construct any ditch, drain or other con-
struction referred to under this chapter, a petition
setting forth the necessity thereof, and that it will be
of public benefit or promote the public health, with a

map showing the route of said proposed construction;

estimates of the cost of the same, and description of
the lands likely to be affected by such construction,
such map, estimates and description of lands to be
prepared by the engineer, for the drainage commis-
cion or under his direction. (’07 c. 470 § 4) [5483]

6638. Viewers — Duties—Report—Within ten days
after the filing of such petition the said judge of the
district court shall make an order appointing two resi-
dent freeholders of the county or counties in which
said construction is proposed, not interested in the con-
struction of the proposed work and not kin to any of
the parties known to be interested therein and the
state drainage commission shall appoint one who is
not a resident of the county, as viewers, to meet at a
time and place to be specified by the said court, pre-
paratory to commencing their duties. The viewers after
taking their oath to faithfully perform their duties
.shall proceed at the time fixed in said order, with or
without said drainage engineer and shall prepare a
tabular statement showing as far as practicable, the
names of the owners of each tract of land to be bene-
fited or damaged; the description of each tract bene-
fited or damaged (said names of owners to be the same
as appears on the county tax duplicate of said county,
and the description to be given in-legal form), and the
total number of acres in each of said tracts; the esti-
mated number of acres in each said tract of land to be
benefited or damaged, (as the case may be); the num-
ber of acres added to any tract by the total or partial
drainage of any meandered lake, or by the change of
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any watercourse and the locatidn and value of such
added land; the damage, if ‘any, to riparian rights per-
taining to any tract; and the amount that each tract
of land will be benefited or damaged by the construc-
tion of said work. When any ditch established under
this act drains either in whole or in part any public
or corporate road or benefits any such road so that
the roadbed or traveled track of such road will be made
better by the construction of such ditch, the viewers
shall estimate the benefit arising therefrom to such
roads or roadbeds, and report said benefits (names of
roads and other particulars necessary to identify the
corporations, private or 'public, to be benefited there-
by, and amounts of benefits to each), as a part of their
tabular statement provided for in this section; and
the viewers shall also report as a part of such tabular
statement, the damages awarded to each municipal or
other corporation for injury to any road or roadbed,
and from the necessary construction and maintenance
of any bridged culverts or other works rendered nec-
cssary by the establishment of such ditch, stating the
same separately; and they shall also report the total
estimated benefits in respect to the entire ditch and
branches, if any, and also whether or not, in their
opinion the estimated expense of the construction of
such ditch, including the damages awarded therefor,
are greater than the utility of the proposed ditch, or
that the construction of such diteh is impracticable, for
any reason, stating the reason why it should not be
constructed. (’07 c. 470 § 5) [5484]

6639. Disagreement—In case the viewers are un-
able to agree each viewer shall state. separately in the
report his findings on the matter disagreed upon. ('07
c. 470 § 6) [5485]

6640. Private ditch—Deduction from benefits—
Whenever a public ditch is located wholly or in part
in the bed of a private ditch already or partially con-
structed the engineer shall make an estimate of the
number of cubic yards of earth already excavated on

| each tract of land and of the amount of the reduction

in the cost of constructing the portion of the ditch on
cach such tract of land by reason of such private
drain having been constructed, and the viewers shall
deduct such amount from their estimate of benefits,
if any, against such tract of land, making an appro-

priate notation thereof on their report. o7 e.-470
§ 7) [5486]
6641. What lands assessed—Benefits, how esti-

mated—All lands benefited by a public ditch, drain or
watercourse, and all public or corporate roads, so ben-
efited, in whole or in part, shall be assessed in propor-
tion to the benefits for the construction thereof, wheth-
er said ditch passes through said land or along or near
the line of such road or not, and the viewers in esti-
mating the benefits to lands or roads not traversed by
said ditch shall not consider what benefits such lands
or roads will receive after some other ditch or ditches
shall be constructed, but only the benefits that shall
be received by reason of the construction of the public
ditch, as it affords an outlet for drainage, or prevents
cverflowing of or otherwise directly or indirectly ben-
efits such lands or roads, and in determining the cost
¢f draining said land or lands, there shall be included
the amount paid for damages to private owners of
lands, and the cost of right of way of any other ditches
through such private land to the main stream, together
with the cost of the construction of the ditch, office
expenses, field expenses, salaries of all clerks and em-
ployes,-and all fees necessary paid to officers or other
persons in the proeeedings. (’07 c. 470 § 8) [5487]
6642, Damages—Remedy of party aggrieved—In
running said ditch, or ditches, or works through private
lands not necessary to drain, it shall be the duty of
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the viewers to report the amount of damages to be al-
lowed to such owner or owners for the right of way or
other damages for the construction of the ditch or
ditches through such land or lands. Any person or
party interested aggrieved by the amount of damages
so allowed or of the disallowance of the amount of
damages claimed, or any part thereof, for the land so
appropriated for such ditch or laterals, or any other
work authorized to be done under this act, may, with-
in ten days after the filing of the viewers’ report, pe-
tition the district court before whom said proceedings
. are pending for the appointment of appraisers in the
same manner as is now provided by law for the appro-
priation of private property for public uses, with all
the rights and authority incidental thereto, but the
construction of any such work, ditch or laterals there-
of shall not be delayed by such proceedings. (07 c.
470 § 9) [5488]

6643. Viewers’ report, when filed—Said viewers
shall forthwith file with the clerk of court a report of
2ll their doings and findings in detail, including ex-
penses and the actual time they were engaged. They
shall in every case completely perform every duty by
this act imposed upon them (except in case of a re-
reference as hereinafter provided) within thirty days
from the date of their first meeting; provided that, if
the water be so high or the weather so inclement, or
such unavoidable accident occur as in the opinion of
the judge of the district court to practically and rea-
sonably prevent them from so doing, the necessary de-
lay caused thereby may be excused by the said judge;
but the report of said viewers must in each case state
the reason for such delay, and if such reason be not
deemed sufficient by the court such viewers shall for-
feit one-half of the compensation hereinafter pro-
vided. (’07 c. 470 § 10) [5489] .

6644. Order for hearing—Notice—Within three
days after the filing of such report it shall be the duty
of the said clerk of court to prepare and transmit
forthwith to the judge of said court, and to the audi-
tor of each county described in the petition a written
notice of the filing of such report. Upon the receipt
of such notice the judge shall make an order fixing the
time and place of hearing said petition and engineers’
and viewers’ report. He shall also. cause a notice of
the time and place of such meeting to be given to all
persons interested, by publication for three successive
weeks prior thereto, in a newspaper printed and pub-
lished in said county, and by posting at least three
weeks before such meeting; printed copies thereof in
three public places in each township where the pro-

posed work is located, and one at the door of the court

house in said county, of the pendency of said petition,
and engineers’ and viewers’ reports, and of the time
and place set for the hearing thereof, which notice
shall be signed. by the clerk of court, and shall briefly
state substantially the starting points and terminal of
the ditch, drain, creek or watercourse and branches,
together with a description of the land through which
they pass, all as appears by the engineers’ report, to-
gether with the names of the owners of the land and
the names of the municipal corporations that will be
affected thereby, as the same appears in the report of
the viewers; and within one week after beginning
such publication the clerk of the court shall mail a

printed copy of said notice to all non-residents of the.

county named in the . viewers’ report as affected by
such proposed work, whose address is known to him,
or can be ascertained by him by inquiry at the county
treasurer’s office; provided, that in all casés in which,
for any cause, said notice shall not be given, or in
any case said notice shall be legally defective, the
clerk of court shall cause the same to be given again,
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so that the petition may be heard at another special
or adjourned meeting, - which will occur more than
seven days after the expiration of another notice by
the publication, posting and mailing, as provided in
the first instance, the date of which meeting ‘and hear-
ing to be fixed by the court. (°07 c. 470 § 11) [5490]

6645. Hearing—Findings and order—Re-submis-
sion to viewers—Benefits and damages—Rehearing,

“where order set aside—At the time and place fixed for

the hearing, if the court shall be satisfied that notice
thereof has been given according to law, he shall pro-
ceed to hear and consider the same; and all persons
interested may appear and be heard by and before
said court. Unless excused by the court, the engineer
and at least two of the viewers shall be present at
such hearing. If said court, from the report of the
cngineer and from the report of the viewers, and such
other evidence as may be adduced before him, shall

.find that the engineers’ and viewers’ report and all

other proceedings in the matter have been-made and
taken, in accordance with the provisions of this act,
and that the estimated benefits to be derived from the
construction of the work are greater than its total
costs, including damages awarded, and that such dam-
ages and benefits have been duly awarded and as-
sessed, and that said work will be of public utility and
promote the public health and that such reports are
complete and correct, he shall, by an order containing
such findings, establish such a ditch as specified in the
report of the state drainage engineer, and establish
and confirm the viewers’ report; provided, that in case
the viewers’ report is found to be defective or errone-
ous in any particular, the judge of the district court
shall have authority to remedy such defect by refer-
ence to said viewers, if necessary, or otherwise, and
to cause the expense of such re-reference, if any, to be
assessed, against the land benefited. In case the view-
ers have not agreed, or shall not agree in their find-
ings, the court shall determine the proper findings, and
change the viewers’ reports accordingly, and provided,
further, that if it appears from the evidence adduced
before the court, that unequal and dis-proportionate
assessments have been made, the matter shall be re-
submitted to the viewers who shall proceed summarily,
to make the necessary correction under the instrue-
tions of the court and forthwith report the same to the
court, and thereupon, the court shall, by an order con-
taining such findings, establish such ditch as specified
in the report of the civil engineer, and establish and
confirm the viewers’ report, and shall, in such findings,
determine the total cost of the construction of such
ditch, drain or watercourse, laterals and branches
thereof, based upon the engineérs’ and viewers’ reports
which shall include all the costs and expenses, and fees
that may be necessarily incurred in the construction
of the same, and connected therewith, all to be allowed
by the court, and shall by an order to be made and
filed therein, determine the total cost to be equitably
assessed against each separate tract or parcel of land
owned by the different owners, so benefited by the con-
struction of said ditch, drain or watercourse, in pro-
portion to said benefits, and the damages, if any, are
to be allowed, and to be paid on account of the con-
struttion of the same, which shall be included in the
cost of the same, in order to arrive at the total cost,
which order and findings shall be filed in the office of
the clerk of court, of the county where such proceed-
ings are pending, whereupon the clerk of said court
shall endorse his filing thereon, and forthwith file a
certified copy of the same in the office of the county
auditor of such county, and in case such ditch, drain,
or watercourse extends into more than one county, the
said clerk shall file a certified copy in each of the said

- i 903



MINNESOTA STATUTES 1923

C. 44

counties. Provided, that whenever any final order of
the court establishing, or refusing to establish, any
ditch in proceedings under this chapter shall be set
eside, annulled or declared void by any court by reason
of a failure to give proper notice of the pendency of
said petition, and viewers’ report, and of the time and
- place set for the hearing thereof, or any adjourned
hearing, the court shall issue an order at any time

within one year thereafter upon application of the-

state drainage commission for a rehearing thereof, no-
tice of such meeting and rehearing shall be given in
the same manner as hereinbefore provided for in the
first instance, and at such meeting and hearing the
said court shall proceed to reconsider such report,
chall act upon the same, and make findings thereon as
justice may require, and may re-establish such ditch in
conformity with the provisions of this chapter. (’07
c. 470 § 12) [5491]

6646. State lands—In case any lands belonging to
the state of Minnesota, are drained or benefited under
the provisions of this act, the clerk of court shall also
file a certified copy of the order and findings of the
court so far as it affects state lands, but private lands
shall not be inclpded in said report, with the state
auditor. (07 c. 470 § 13) [5492]

6647. Statement—As soon as practicable after the
filing of the certified copy in the office of the county
auditor, or county auditors, as the case may be, as
provided for in section 12 [6645] of this act, the said
euditor or auditors shall make in tabular form a list
and statement showing the following facts:

First—The names of the owners of all lands (ex-
cept state lands), which shall not be included. The
names of all public or corporate roads within their re-

spective counties benefited by the construction of such |

proposed work as appears from the order on file in
the proceedings.

Second—The description of said lands as the same
appears in such findings, and so aﬁ"ected together with
the total number of acres of each tract according to
the assessment rolls and tax lists of such county.

Third—The estimated number of acres in each tract
of said land.

Fourth—The estimated amount of benefits and dam-
ages to each of said tracts of land, the estimated
amount of benefits and damages to each public or cor-
porate road as the same appears in said viewers’ re-
port, or as affected by the order of the court made in
Sdld proceedings.

Fifth—The amount that each of said tracts of land,
and that each of said corporate roads so benefited will
be liable for and must pay into the treasury of each
county for the location, construction and establishment
of such ditch, drain or watercourse, as shown by the
order of the court on file in said petition. (’07.c. 470
§ 14) [5493]

6648. Record of statement-— Liens—Fees—Such
statement shall then be signed by the auditor in the
presence of two attesting witnesses, and shall then be
duly filed with and recorded by the register of deeds
of such county. The amount which each tract of land
and each public or corporate road will be liable for,
and the interest thereon, as hereinafter provided, shall
be and remain a first and paramount lien on such Jand,
public or corporate roads, until fully paid; and shall
take precedence of all mortgages, charges, encum-
brances or other liens whatever, such payments may
be made as hereinafter provided. Such filings shall be
deemed notice to all parties interested of the existence
of such lien.. The fees of such register of deeds for
such recording shall be paid by the county, on the al-
lcwance and order of the court by auditor’s warrant,
and said.statement, after the same has been recorded,
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shall be returned to the auditor, to be by him placed
with the other papers relating to such ditch, and care-
fully preserved by him. (’07 c. 470 § 15) [54941

6649. Jury trial-—Any land owner aggrieved at the
decision and amount finally assessed against his said
land on account of the construction of the said ditch,

.or on account of the disallowancé in the amount of

damages claimed for right-of-way or other damages,
may demand a jury trial. The costs and disburse-
ments of such trial shall be taxed against the party
demanding such trial in case he fails to increase the
amount of the award for damages or decrease the
amount of the assessment. ('07 c. 470 § 16) [5495]

6650. Appeal—Increased cost, how paid—Any party
may appeal from the judgment of any appealable or-
der of the district court, or who claims damages or
against whose property benefits are assessed may ap-
peal to the supreme court as in civil actions from any
final order except an order establishing such ditch, or
drain in proceedings under this chapter, within thirty
days after the filing of such order, by filing the notice
o1 appeal and bond required as in civil actions upon
appeal to the supreme court. The appellant shall also
serve a copy of the notice of appeal and appeal bond
on the respective attorneys in the proceeding, the at-
torney general of the state, also upon the clerk of the
distriet court, and file proof of such service and the
original notice with the clerk, whereupon the said
clerk shall cettify the case to the supreme court in
the same manner as in other cases appealed to said
court. In case the appellant prevails in the supreme
court, and the cost of the construction of said diteh,
drain. or water course is increased on atcount of said
appeal, having been determined in favor of said ap-
pellant, and damages or costs are awarded to the ap-
pellant, upon a remittitur from the supreme court to
the district court the clerk of the district court shall
notify the judge of the judicial district wherein said
appeal was taken, advising the court of the action of
the supreme court in the proceeding, whereupon the
Judge of the district court shall make a further find-
ing and order assessing the amount against the tracts
of land originally assessed for the construction of the
said ditch and proportionately distribute the same, in
proporticn to, and in the same manner as the original
assessment.. The clerk shall thereupon certify the
same to the county auditor, or county auditors as the
case may.be, and the said county auditor or auditors
shall cause the same to be spread upon the tax duph-
cate record, and a statement thereof to be filed in the
register’s office in the same manner as under the or-
iginal assessments. (’07 c. 470 § 17) [5496]

6651. Ceontract, how let—Payment, how made—At
the time of filing of the order and findings by the
court, as provided for the general assessment, the clerk
of the district court shall also furnish a certified copy
thereof to the drainage commission of the state of
Minnesota, whereupon said drainage commission shall
proceed to advertise for bids for the construction of
any proposed ditch or'lateral, or for the repairing, ex-
tendlng, de@penmg, strengthenmg, altering, or clean-
ing out any diteh, river or .natural water course pro-
posed to be repaned extended, deepened, altered, or
cleaned out, or for the construction of new and addi-
tional outlets, for the purpose of draining any shallow,

‘marshy, or meandered lake, or draining any lake or

body of water that has been caused to overflow, on ac-
count of additional drains or water courses, running
into the same which have been constructed for the
purpose of the drainage of land or for the benefit of
the public health. Said bid shall be made with refer-
ence to plans and specifications to be furnished by
said commission and the contract for the construction
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of said works shall be let to the lowest responsible
bidder. The successful bidder shall be required to
furnish good and sufficient bond for the faithful per-
formance and construction of such work, and the pay-
ment of all labor, material and supplies furnished _in
the construction of such ditch, or in such repairing,
extending, deepening, straightening or clearing out
any of such ditch, or work authorized to be done under
this act.
gresses, and in accordance with the rules that may be
adopted by said drainage commission, or specified in
the contract. Such.contracts and rules shall be ap-
rroved by the attorney.general of the state. Before
the final payment is made the ditch or work under con-
tract for construction shall be carefully inspected, and
the work approved by the state drainage commission,
and in case the contractors and the state drainage
commission cannot agree upon- the approval of said
contract they shall have the authority to submit the
same to any competent disinterested civil engineer
whom they may agree upon, whose compensation there-
for shall be paid one-half by the contractor, and the
balance out of any appropriation available for drain-
ing state lands upon the warrant of the state auditor
approved by the state drainage commigsion and whose
decision when filed in the court where%he proceedings
are had shall be final. (’Q7 c. 470 § 18) [5497]
6652. Ditch defined—Whenever the word “ditch”
is used in this act it shall be construed to mean “ditch,”

“drain,” “creek,” “pond,” “water course,” “outlet,”
“river,” (whether navigable or otherwise), “lake,”
(whether navigable or otherwise), and the word

“ditch,” shall mean “ditches,” whenever the sense re-
quires it. (’07 c. 470 § 19) [5498]

6653. Supervision—Any and all work provided for
ir this chapter shall be done under the constant super-
vision and inspection of the engineer of said commis-
sion, or any assistant engineer duly appointed by said
commission. (’07 c. 470 § 20) [5499]

6654. Authority to enter on land—The viewers and
engineer shall have the right to enter upon any lands
for the purpose of making preliminary surveys or
locating such ditch or estimating damages and to do
any act necessary for the proper performance of their
duties and any person attempting to prevent or inter-
fere with them in so doing shall be punished, upon
conviction, by the court as for a misdemeanor. (’07
c. 470 § 21) [5500]

6655. Co-operation with county board—The drain-
age commission of the state of Minnesota, is hereby
authorized to co-operate with the county board of each
county wherein a county ditch or judicial diteh, or a
portion thereof is located, or may be located, in en-
larging, extending, repairing or otherwise bettering
any such ditch now completed, or that may be now in
the course of construction, or hereafter constructed, or
in deepening, widening, straightening, or otherwise im-
proving, any natural water course into which the water
of any county, judicial or state ditch flows, or in the
construction of additional outlets to any lake, or body
of water, or meandered lake that has become over-
flowed by reason of additional drain, and ditches hav-
ing been constructed into the same, and the waters
flowing therefrom into such lake, body of water, or
meandered lake, causing the said lake, body of water,
or meandered lake, to overflow and damage abutting
and adjacent land, whenever in their judgment it is
necessary and desirable so to do. (707 c. 470 § 22)
[6501]

6656. County bonds—The county beard in each and
every county in this state wherein any such state or
judicial ditch is proposed to be wholly or partly located
and established, shall issue the bonds of their respec-

’
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tive counties in an amount not greater than the assess-
ments against lands in such county as evidenced by
the statement provided for by sections 14 and 15
[6647, 6648] of this act, to defray the: expenses in-
curred or to be incurred in locating, constructing and
establishing as much of any ditch as may be located
within such county, or in such relation to such county
as to affect lands therein within the terms of this act.

The word “expense” shall be construed to mean and
to cover every item of the cost of said ditch from its
inception to its completion, and all fees and expenses
incurred in pursuance thereof.

Such bonds shall pledge the full faith, credit and
resources of the county issuing the same for the
prompt payment of the principal and interest thereof,

. and shall be payable at such time or times not to

exceed twenty years from their date and shall bear
such rate of interest not to exceed six per centum per
annum, payable annually or semi-annually as the
county board shall by resolution determine.

Each bond shall contain a recital that it is issued
by authority of and in strict accordance with the pro-
visions of this act, and shall be signed by the chair-
man of said board and countersigned by the county
auditor, who shall keep a record thereof.

Said county board shall have power to negotiate
caid bonds as they shall deem for the best interest

-of said county but not for less than their par value.

The proceeds from the sale of such bonds when re-
ceived by the county treasurer, shall be paid to the
state treasurer, and by him credited to the state drain-
age fund, which is hereby created. Said county board
shall provide moneys for the payment of the principal
and interest of said bonds as they severally mature,
which moneys shall be placed in the general county
ditch fund, into which fund it may transfer any sur-
plus moneys remaining in the general revenue fund or
other funds of thé county, which can properly be used
for the purpose of this act, into which fund shall also
be paid all moneys received from the payment of any °
liens created under the provisions of this aet, and such
board is hereby authorized to pay said drainage bonds
out of any available funds in the county treasury when
the moneys on hand in the general ditch fund of the
county are insufficient to meet the payment of bonds
icsued in ditch proceedings when the same mature, but
the fund from which such moneys shall be taken -or
used for the payment of bonds as they mature shall be
replenished with interest at the rate of six per cent
per annum from collections of unpaid assessments for
ditches, drains or water courses constructed under any
proceedings had hereunder.

‘Whenever heretofore there shall have been filed with
and recorded by the register of deeds of any county in
this state a statement in connection with the construc-
tion of a stategor judicial ditch, as provided by section
15 [6648] of this act, the county board of such county
is authorized to issue, negotiate and sell the bonds of
such county to the amount, for the purposes and in the
manner hereinbefore specified, and any bonds so issued
shall be subject to all the provisions hereof, and are
in all respects legalized and made binding and valid
obligations of the county issuing the same and ac-
cording to their terms. (’07 c. 470 § 23, amended ’13
c. 4§ 1) [5502]

6657. Interest-—Premium on bonds—The amount
that each tract of land, public or corporate road, shall
be liable for on account of the location, construction
and establishment of any ditch or ditches under the
provisions of this act shall bear interest from the date
of the filing of the auditor’s statement in the register
of deeds office at the rate of six per cent (6 per cent)
per annum until paid; provided, that when bonds are
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issued by the county for the construction and estab-
lishment of such ditch the same rate of interest shall
be charged’ as said bonds so issued bear, and said in-
terest shall constitute an additional lien on said lands
or roads untit fully paid, which said interest when
about to be paid shall be computed by the county audi-
tor, providing that if said bonds are sold at a premium,
such premium shall be used as far as may be to make
up any deficiency in the assessments levied hy the pre-
siding judge of the court in the proceedings, and the
balance remaining of such premium, if any, shall be
used as far as practicable in keeping such ditch in
repair and free from obstruction, so as to answer its
original purpose. (07 c. 470 § 24) [5508]

6658. Liens, when payable—Taxes—Certificate of
payment—The payment of such liens shall be made to
the treasurer of said county_as follows: One-fifteenth
of said principal, with interest thereon, on or before
five years from said filing in the register of deeds

office. One-fifteenth of the same on or before six
years. One-fifteenth of the same on or before seven
years. One-fifteenth. of the same on or before eight
years. One-fifteenth of the same on or before nine
years. One-fifteenth of the same on or before ten
vears. One-fifteenth of the same on or before eleven
vears. One-fifteenth of the same on or before twelve
years. One-fifteenth of the same on or before thirteen
yvears. One-fifteenth of the same on or before fourteen
years. One-fifteenth of the same on or before fifteen
vears. One-fifteenth of the same on or before sixteen
years. One-fifteenth of fhe same on or before seven-

One-fifteenth of the same on or before
cighteen years. One-fifteenth of the same on or be-
fore nineteen years. All reckoned from the date of
vaid filing; provided, where the annual installment to
be assessed amounts to less than one mill per year,
the auditor shall levy the amount of one mill per year
for as many years as is necessary at that rate to pay

teen years.

.the full lien levied against the tract or parcel of land.

On or before the 15th day of November, of the fourth
vear next following such filing the auditor shall enter
on the tax list of said county the amount of such lien
then remaining unpaid against_each respective tract of
land subject thereto, as a tax on said tracts, with a
proper notation to secure the successive entry each
vear thereafter of the unpaid balance of such lien.

One-fifteenth of said taxes shall become due and pay--

able, with accumulated interest thereon, at the time
and in the manner and be subject to and be collected
with like penalties as all other taxes for said year on
said tracts in which such entry was made, and another
one-fifteenth with and as the taxes of each successive
year, until all is paid. The provisions of sections 23
[6656] and 25 [6658], as amended, shall be applicable
in all proceedings for the construction of ditches here-
tofore commenced, and prosecuted understhe provisions
of this act where bonds have not been issued. When
payment of the full amount of such lien, with accumu-
lated interest, shall thus or at any time be made, the
auditor, upon presentation of a receipt from the treas-
vrer to that effect, shall issue, under his hand and
official seal, a certificate of such payment, and the
same, when recorded in the office of the register of

deeds, shall release and discharge said lien of record.

(’07 c. 470 § 25) [5504]

6659. Powers and duties of board—A majority of
the members of said drainage commission of the state
of Minnesota, shall have authority to act in all mat-
ters, and perform all duties required of the commission
tc be performed pertaining to the drainage of the state
lands, and such private lands as they may be compelled
to pass through in draining said lands, and shall from
such records and surveys as are now in existence, and
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from such surveys and records as they may find it
necessary to make, ascertain the number of acres of
low or wet lands belonging to the state, that it is neces-
sary to drain in order to protect the public health, con-
venience, and welfare of the community, and to make
said lands fit for agricultural purposes. They shall
ascertain where the same are located, and what ditch
or ditches are necessary to drain said land, and said
commission is hereby authorized, empowered by a ma-
jority of the members thereof, and without any peti-
tion or judicial procedure provided for in section four
(4) [6637] of this act to construct as many main and
lateral ditches of the size and capacity as are neces-
sary to effectually drain such land. They may repair,
extend, deepen, and alter or clean out any diteh here-
tofore .or hereafter constructed, by the state or ander
its direction, when necessary to drain the land origin-
ally intended to be drained by such ditch. The said
commission, in its discretion, shall drain the state lands
that are most accessible to highways, villages and rail-
roads before draining such lands more remote. In the
execution of the provisions of this chapter the said
commission may appoint as many agents and employes
as are necessary to comply with the provisions herein.
(’07 c. 470 § 26) . [5505]

6660, State ditch—Survey, map, profile, etc.—
Wherever the said drainage’ commission shall find the
state of Minnesota owns land in sufficient bodies to
warrant a state ditch, it shall proceed to determine
the course of said ditch, the size thereof as to depth
and width at the top and bottom, and cause an accur-
ate survey to be made upon the ground, with stakes,
on which shall be written in plain figures the station
number and the amount in feet, to be cut. These
stakes shall be set at least every one hundred feet.
Every main ditch shall run to some permanent water
ccurse, stream or lake, of sufficient size to carry the
water coming into the same from such ditch without
overflowing the banks thereof at high water mark.
Said commission shall also cause a map of such ditch
to be made on a uniform or convenient scale showing
the location of said ditch, all topography for a width
of at least one-quarter of a mile on each side, the
depths of soundings made in marshes and lakes, and
designate the character and kind of surface and sub-
soil, so far as the same may be readily ascertained,
and the legal subdivision of all lands drained by such
ditch, and if the same passes through or drains private
lands, said map shall show the names of all the owners,
so far as known or can be ascertained, and if unknown,
1o so state; said map shall also designate what private
lands (if any) are drained and what private lands (if
any) are not drained by said ditch. All topographical
features to be located by actual survey to the center
line of the ditch. Said commission shall also cause a
profile of the center line of said ditch to be made,
which, as to details, will at least show the elevations
of the natural surface at each station of one hundred
feet or any necessary fraction thereof, or as nearly
as practicable, -the elevations of the grade line; the
ratio of the grade; the cutting at each station; the
elevation and description of permanent “bench marks,”
of which one shall be established at each end of the
ditch, and one as nearly as practicable midway between
the source and the outlet. Where natural objects do
not exist upon which to make such “bench marks,” arti-
ficial posts shall be set in a stable, and permanent man-
ner for such “bench marks.” All elevations, as far as
possible or practicable to be referred to the standard
datum of sea level. Said map, profile and specifica-
tions signed by a majority of the members of said com-
mission shall be filed in the office of the state auditor,
and certified copies thereof filed with the auditor of

N
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each county in which said ditch is to be located. (’07
c. 470 § 27) [5506]

6661. Rivers and water courses—Widening, deepen-

ing, etc.—Whenever in any drainage proceeding under
any laws of this state whereby the cost of construction
is assessed against the benefited property (or) corpor-
ations it is proposed to widen, deepen, straighten or
clean out any river or other natural water course or
drain any low, shallow or grassy lake, or any body of
water that has become overflowed by reason of the
water from ditches previously constructed, under any
drainage act, flowing into the same causing damage
to abutting and adjacent lands, or by which it is pro-
rosed to promote the public health and which will be
of public benefit and general utility; and said state
drainage commission shall be satisfied that it is ex-
pedient and necessary, they are hereby authorized and
empowered to appropriate out of any state drainage
funds which may be created by law sufficient to de-
fray not to exceed one-half of the actual cost and ex-
pense of doing such work. Provided, that no contract
for said work shall be let without the approval of the
state drainage commission. (’07 c. 470 § 28) [5507]

6662, Orders of court—Jurisdiction—The judges of
the district court of the state before whom any peti-
tion may be filed under the provisions of this act shall
have power to make any order necessary from time to
time in any proceedings hereunder or modify the same
as justice may require at any time during the pendency
thereof and shall not lose jurisdiction of the proceed-

- ings by reason of failure to give proper notice of fail-

ure. to hold any hearing noticed or ordered to be held
for the consideration of any matter connected with the
proceedings or committed to them, and may make any
new and additional order in the premises as justice
may require, to bring the parties interested before
them, to promote the final completion of the ditch or
works petitioned for or to establish and complete any
state ditch, drain or water course, or drain any marshy
or meandered lake under the provisions of thls act.
(’07 c. 470 § 29) [56508] .

6663. Obstructmg commission, etc.—Penalty—It
shall be unlawful for any person to interfere with or
obstruct the said state drainage commission, or any
officer, servant or employe thereof, or of the court from
entering upon the land- for the purpose of making a
survey for the purpose of establishing any ditch, drain
or water course, or interfere with or obstruct the view-
ers appointed by the court or said commission, or other
person lawfully engaged in constructing said ditch,
drain or water course. Any person found guilty there-
of, shall be punished as if for a misdemeanor under
the statutes. (°07 c. 470 § 30) [5509]

6664. Traveling expenses—The members of said
commission shall receive their necessary traveling ex-
penses for attending meetings of the commission, view-
inrg or inspecting the work or proposed work or other
duties connected therewith. (07 ¢. 470 § 31) [5510]

6665. Duties of secretary—Expenses, fees, etc.—The
secretary of the commission, shall keep complete rec-
ords of the proceedings of the commission, and of all
surveys and work constructed under this act, which
records shall become a part of the state auditor’s of-
fice. He shall, when requested, or his duties require
him so to do, certify to any record or proceeding on
file in the office of the* secretary, and shall be allowed
his necessary expenses, and costs of all necessary
books and record blanks, stationery and other expenses
or disbursements paid out by him for the purpose of
procuring such records, or in the discharge of his
duties as such secretary, and in addition thereta, he
shall be allowed such fees and compensation for extra
services so rendered, or for necessary clerk hire, as to
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the members of the commission shall seem just and
reasonable. All other officers or persons performing
any services in any proceeding, except the judge of the
district court, shall receive reasonable compensation to
be allowed by the commission, except contractors, pay-
ments to whom shall be made as provided for in seec-
tion eighteen [6651] of this act, and all bills or claims,
including expenses of the engineers and viewers, shall
be audited by the commission, and paid by warrant,
drawn by the secretary and countersigned by the chair-
man of said commission, and paid out of the state
drainage fund hereinbefore provided for.

§ 32) [5511] 6666
125-105, 145 4 795. 05-NW 625
6666. Act liberally construed—This act shall be lib-

erally construed so as to promote the public health, the
construction- and improvement of roads, and the drain-
age and reclamation of wet and ovelﬂowed lands.
(07 c. 470 § 33) [5512]

6667. Additional powers of commission—The state
drainage commission, in addition to its other powers
hereinbefore enumerated, shall have the power, when-
ever the same will be of public benefit and utility and
will promote the public health and welfare,’

First. To clean out, repair, extend or otherwise im-
prove any state ditch heretofore or hereafter con-
structed and to determine and decide whether or not
any other public ditch shall empty therein, and if
2llowed so to do, to determine and prescribe upon what
terms and condltlons it be allowed so to empty into
such state ditch.

Second. To make surveys of rivers, creeks or
streams within this state for the improvement thereof
and to widen, deepen, straighten, change the course
of, clean out, or otherwise improve any river, creek or
stream in this state whenever the same shall have

overflowed or shall hereafter overflow by reason of .

the water or sediment from any public drainage ditch
cr ditches, emptying therein, or otherwise by reason
of said drainage ditches, and causing damage to abut-
ting or adjacent lands. Provided, that the said state
drainage commission shall, as a condition precedent
to the making of any of said improvements, or to the
exercise by said commission of any of the powers
conferred by this section, require that any portion of
the cost or expense to be incurred thereby shall be paid

(’07 c. 470

6666
165-M

by the town or county or by the person or persons

benefited or liable to be benefited by such improve-
ment, and the said state drainage commission, in carry-
ing out the provisions of this section is hereby author-
ized to enter into any necessary contract with any such
town, county, person or persons.

Said state drainage commission shall also have the
power to acquire title to any private property neces-
sary for any of its authorized purposes, by purchase
or by the exercise of the right of eminent domain, and
in such last mentioned cage the said commission may
request the attorney general of this state to take pro-
ceedings for that purpose, and it shall thereupon be
‘the duty of the attorney general of this state to pro-
ceed to acquire the necessary title to said private
property in the manner and according to the provisions
of chapter 41 of the Revised Laws of 1905 and acts
amendatory thereof, anything therein contained to the
contrary notwithstanding and the use of said lands

- for the purposes aforesaid, or either of them or other-

wise, by the state drainage commission in the further-
ance of its lawful projects is hereby declared to be a
rublic purpose. Said commission shall also have the
power to let contract for all such work and to change
the plans thereof when necessary and to supervise,
control and accept the same when complete and- to
cause the same and all preliminary expense in connec-
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tion therewith to be paid for out of any funds appro-
priated to the use of the said state drainage commis-
sion. (’07 c. 470, amended '09 c. 207 § 1) [5513]

The provisions of R. L. 1905 c. 41 are included in chap-
ter 41 hereof.

Acts granting specinal powers—1911 ¢. 138, entitled “An
act to authorize the state drainage commission .to con-
struct an outlet for the waters of the Mustinka state
ditch in Traverse county, Minnesota, and to appropriate
money therefor,” and 1911 c. 370, entitled “An-.act to
authorize the state drainage commission to co-operate
in the construction of an additional outlet for the waters
of Snake river in Marshall county, Minnesota, and to
appropriate money therefor.”

6668. Topographical survey of watersheds — The
state drainage commission of the state of Minnesota is
hereby authorized and directed to cause to be made a
topographical survey of the several watersheds of the
state for the purpose of securing data from which com-
plete plans for a uniform system of drainage may be
prepared. (09 c. 471 § 1) [5517]

6669. Maps, plans, etc.—As soon as practicable
after the completion of the survey of any watershed or
part of a watershed, said drainage commission shall

_ cause to be prepared such maps, plans, specifications

and estimates of the cost as it may deem necessary for
the system or systems of drains or ditches for the
several counties included in whole or part in such
watersheds; such maps, plans and estimates to be pre-
pared in duplicate and to be divided into sections so
as to include in each section or sections as far as prac-
ticable the plans and estimates relating to any county
included in the survey. (09 c. 471 § 2) [5518]

6670. Report to county—On the completion of the
report of such survey, or part thereof relating to any
county in this state, a copy of so much of such report
relating to such county shall be filed with the county
auditor of the county included therein. (’09 c. 471 § 3)
[56519]

6671. Plans to be followed—Upon the filing of such

‘report with the county auditor, as provided for in sec-

tion three of this act, all subsequent drainage work
carried out under any of the drainage laws of this
state shall be constructed in conformity with such
plans except as modified by the state drainage com-
mission. ('09 c¢. 471 § 4) [5520]

6672.” Commission to prescribe rules — The state
drainage commission shall prescribe such rules and

regulations governing the construction of ditches in.

any county in this state under the provisions of this
act, as may seem to them just and proper. (09 ec. 471
§ 5) [b521]

6673. To co-operate with United States department
of agriculture—The drainage commission of the state
of Minnesota is hereby authorized to co-operate with
the department of agriculture of the United States in
the execution of drainage or topographical surveys in
any county in this state whenever said drainage com-
mission deem it expedient and in the best interest of
the state so to do. (’09 c. 471 § 6) [5522]

COUNTY DITCHES

See 1907 c. 330, being ‘““An act authorizing any county
in this state havmg a population of less than 10,000 in-
habitants, to issue its warrants and bonds for the
purpose of draining swamps and marshy lands located
in certain townships in such county, and creating a
commission to have charge of the work and prescribe
their compensation.” The commission was to be ap-
pointed on or before July 1, 1907.

6674. Control of flood waters and construction of
dykes or dams—The county board of the several coun-
ties and the district court of the several districts of
the state of Minnesota, are hereby authorized and em-
powered to make all necessary orders for and cause to
be constructed and maintained, public drainage sys-

6674 tems, drains and ditches to deepen, widen, straighten
oM 348 or change the channel or bed of any river, creck or
~G.S. 6720 water way following the general direction thereof, and
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when practical terminating therein to extend the same
irto or through any city or village for the purpose of
securing a suitable outlet to drain in whole or in part,
meandered lakes which have become normally shallow
and of a marshy character or which are no longer of
sufficient depth or volume to be of any substantial
public use for fishing, boating or water supply, and
when deemed necessary to control flood waters therein
may raise, lower or establish the height of water in
any lake, body of water or water course and cause to
be constructed all necessary structures and improve-
ments to maintain the same for flood control or other
public purposes, and where only a part of the mean-
dered lake is to be drained to cause to be constructed
dykes or dams for the purpose of holding the water
at ordinary high water mark in that part of the lake
not to be drained, but no meandered lake upon which
any city or village is now a riparian owner shall be
drained or lowered unless by the approval of a ma-
jority vote of the legal voters of said city or village at
any annual or special election held for such purpose.
(’05 c. 230 § 1, amended ’09 c. 469 § 1; ’15 ec. 300 § 1;
17 e. 441 § 3) [5523]

See 1913 c. 528, approved April 25, 1913, providing for
reassessment of benefits and da,ma.ges WhPI‘e a ditch has
been established which drains a meandered lake, and the
landowner is entitled to more or less land of the lake
bed than was taken, awarded, or considered as the
basis of assessment, and providing that applications for.
reassessment must be filed within 90 days after passage

of the act.

1905 c¢. 230 is constitutional (102-391, 1134914). De-
parture from water course, when authorized (104-364,
1164646).
and of marshy character, or no longer of sufficient depth
to be of beneficial publl(. use (117-369, 1354+1003),

See 119-261, 138424

’23 c¢. 217, authol‘izes county board of counties of an
assessed valuation of $300,000,000, and an area of 5,000
square miles to purlhase, use and insure dredging ma-
chines, Jurisdiction of court under laws 1909, where
ditch is wholly within one county with no benefits or
damages in an adjoining county. Laws 1909 held not
unconstitutional (131-43, 1544617). Power
broad (137-167, 1634+136; 140-237, 167+1043).

given is
Power to

' extend ditci through cities to secure outlet (142-165,

1714311). Crow Lake is not within class the statute per-
mits to be drained (144-78, 1744522). Draining a meand-
ered lake where its waters have ‘been greatly reduced
(146-150, 178+595).

6675. Rivers, water courses, etc.—Appropriations
for—The county board of any county wherein is situ-
ated any river, water course or creek in which the
natural flow of water has been raised, increased or
obstructed by reason of any artificial drainage flowing
into the same, or any of its tributaries, are hereby
authorized by a unanimous vote of all the members of
said board to appropriate such a sum of money out of
the county revenue fund to aid in defraying the ex-
penses in deepening, straightening or Wldemng such
river, water course or creek, or removing such ob-
struction therefrom, as in their judgment is just and
right, but said moneys so appropriated shall in no
event exceed one-half of the expense so incurred, in
deepening, straightening and widening said river,
water course or creek, or in removing such obstruction
therefrom, and the balance of such expense shall be
assessed against the lands benefited as provided in
this act. (’05 c. 230 § 2) [5524]

6676. Petition shall be filed—Before any publi
ditch qr drain or other work spec1ﬁed in Section 6674
shall be established under the provisions of this act,

Findings that lakes are not normally grassy .

a petition signed by not less than 25% of the owners (,Oj,NV

of the land described in such petition, but in no event
shall more than eight signers be required, or by the
supervisor of any township or the duly authorized of-
ficers of any city or village council, which township,
village or city is liable to be affected by or assessed
for the proposed construction by the duly author-
ized agent of any public institution, corporation or
railroad whose lands or property will be liable to be
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affected by or assessed for the expense of the con-
struction of same or by the state board. of control or
its duly authorized agent, setting forth the necessity
thereof that the same will be of public utility and will
promote the public health, the description of the start-
ing point, the general course and the terminus of same

together with a description of the lands over which the -

rroposed ditch or improvement passes, and that the
petitioners will pay all costs and expenses which may
be incurred in case the proceedings are dismissed, or
for any reason no contract for the construction there-
of is let, shall be filed if for a county ditch with the
county auditor and if for a judicial ditch, with the
clerk of ,the district court; provided that in all cases
where proceedings to establish a public ditch shall in-
clude the reconstruction or extension of an existing
ditch or ditch system, the property which has already
been assessed for such existing ditch or ditch system
ghall not be assessable in the new proceeding unless
such property is especially benefited thereby or for
such benefits, if any, as may result thereto by reason
of the improvement of the outlet of such original ditch
or ditch system. (’05 c. 230 § 3, amended ’07 c. 367
§1;°09 c. 469 § 2; '11 ¢. 384 § 1; 17 c. 441 § 4; 21 c.
508 § 1) [56525]

By 1907 c. 367 § 11, 1905 c. 311 was repealed. Where
petitioners did not sign bond, and there was failure
to establish ditch, they were not liable for preliminary
expenses paid by county (111-345, 1264+1100). Petition
sufficiently set forth that ditch will be public benefit,
and will promote public health (116-326, 1334+971). Stat-
utory bond with superadded conditions. (122-505, 1424
899). Presumption in bond is such as required by law.
(123-438, 143+970). Despite jurisdictional defects in des-
cription. bond indemnifies for preliminary expenses (124-
496, 1454380). New bond (131-46, 1544619), The judge
satisfied of existence and compliance of requisite con-
ditions may order survey from source to outlet (134—

436, 1594965). Petition a jurisdictional prerequisite
limited to statutory provisions (136-146, 1614+379; 137—
167, 1634136). Bond and effect of laws ("17 ¢. 455. 140-

375, 1684+184), Sufficiency of petition to confer jurlsdic-
tion resulting in drainage of meandered lake (142-38.
1704+883). General drainage law authorizes construction
of drains whenever prescribed conditions exist whether
within or without corporate limits of city (142-166,
1714311). Ownership in land described though not
traversed but yet benefited qualifies petitiovners (143-970,
1741813). Slight deviation from the statute in mailing
a “printed copy” two days before publication of the
notice is of immaterial consequence (150— 120, 184+678).

’17 c¢. 441 § 15. not applicable in that the contemplated
drainage is a county ditch proceeding under this stat-
ute (151212, 1874410).

6677. Expense to survey in ditch proceedings not to
exceed certain limit—In all drainage ditch proceedings
in which a survey of the line of the proposed ditch
has been directed by order of the court or county
board, the expense of such survey shall not exceed the
penalty named in the bond given by the petitioners
ir said proceeding and no claims in excess of such
amount shall be audited or paid by direction of the
court or board unless in any such proceeding one or
more of the petitioners therein shall within such time
as the county board, in case of a county ditch, or the
court, in case of a judicial ditch, shall direct, make
and file a bond with sufficient sureties in such amount
as such county board or court shall direct, conditioned
as required by section 5525, General Statutes 1913.
(’17 ¢c. 455 § 1)

Proceedings to establish judicial ditech not stopped on
account of bond (140-377, 1684185).

6678. Appointment of engineer and his duties, to-
gether with report to be filed with auditor or clerk of
court and proceedings to follow—Upon the filing of the
petition and bond as herein provided, the county board
in a county ditch proceeding and the judge of the dis-
trict court in a judicial ditch proceeding, shall within
30 days thereafter by order appoint a competent and
cxperienced civil engineer, and direct him to proceed
and examine into and report within the time fixed in
said order to said board or court all matters necessary
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and essential to disclose the practicability, necessity
and advisability of the construction of the propased
ditch or improvement, and the engineer so appointed
shall within 10 days thereafter take and subscribe an
oath to faithfully perform the duties assigned to him
according to the best of his ability, and shall give a
bond in the sum of $5,000 with good and sufficient
surety, payable to the county or counties affected by
the proposed ditch or improvement, for the benefit of
such county or counties, and also for the use of all
parties aggrieved or injured by any negligence or mal-
feasance on the part of said engineer, conditioned that
he will diligently, honestly, and to the best of his skill
and ability perform his duties as such engineer in said
proceeding, said bond to be approved by the auditor
or the clerk, as the case may be, and thereupon said
engineer shall without delay proceed and examine all
matters named and referred to in said petition, and
make such ‘preliminary survey of the territory likely .
to be affected by the proposed improvement as will
enable him to fully determine whether the same is
necessary or practicable and report accordingly, and
if some other or different plan than, that described in
the petition is found practical, said engineer shall so
report, giving such detail and information as will be
necessary to fully inform the court or county board on
all matters pertaining to the practicability or feasi-
bility of the proposed plan either as outlined in said
petition or according to some other or different plan
that may be designated or recommended by said en-
gineer, but it shall be his duty to outline and designate

‘all changes whether by extension, adding main laterals

or otherwise that may be necessary to make the plan
of the proposed improvement practicable and feasible,
showing the probable size, character and cost of such
laterals, and if the construction of a ditch or drain is
involved in the proposed improvement, said engineer
shall especially examine and report the nature and
capacity of the outlet and any extension that may be
necessary to supply the same, and if he finds the im-
provement petitioned for is feasible, he shall include
in his report a map of the proposed improvement,
giving the description of the different tracts of land
likely to be affected, and outline thereon any recom-
mended changes, and give so far as known, the names
of the owners of the property and corporations af-
fected, and the probable area that is likely to be drain-
ed or affected by the proposed improvement, and such
cther information as the board or court may order.

Upon the filing of the report of the engineer as
herein provided with the county auditor or clerk of
the district court, as the case may be, it shall be the
duty of said auditor to immediately notify the county
board, or the clerk, the judge of the district court of
the filing of said report, and the said auditor or said
clerk with the approval of the judge, shall fix a time
for the hearing thereon, not to exceed 30 days from
the date of filing thereof, and within 10 days thereafter
shall by mail notify the several petitioners and the
owners of the several tracts of land affected by the
proposed proceeding as shown’in the engineer’s report,
of the time and place of said hearing, and.at such

. time and place fixed, said engineer shall attend before

said county board or judge of the district court, and
make such explanation and supply such information
as may be necessary to fully inform said board or
court of all facts named or referred to in his report,
and such other facts as affect or relate to such im-
provement petitioned for or as recommended by him,
and the petitioners and all other parties interested may
appear and be heard, and if upon full hearing, it shall
appear that the proposed improvement is not practical
and no plan is reported by the engineer whereby it can
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be made practical, or is not of public benefit or utility,
or that the outlet is not of sufficient capacity, then said
petition shall be dismissed, but if the county board or
distriet court shall be satisfied that the proposed im-
provement as outlined in said petition or as modified
and recommended by the engineer is practical, that
there is necessity therefor, and that it will be a public
benefit and promote the public health, and have an
cutlet of sufficient capacity, then said board or court
shall so find and by said order shall designate the
changes that shall be made in the proposed improve-
ment from that outlined in the petition; said changes
may be described in general terms, and shall be suffi-
ciently described by attaching to said order and said
petition, a map drawn by said engineer outlining the
proposed improvement thereon, and the changes made,
and thereafter said petition shall be treated as modi-
fied accordingly. Upon the filing of said order, said
board or court shall order said engineer or any other
engineer, if a change of engineers shall be determined,
to proceed and make a detailed survey and furnish all
necessary plans and specifications for the proposed
improvement, and report the same to said board or
court with all reasonable dispatch, and in ease of a
change of engineers, each new engineer shall make and
file the oath and bond as provided in this section.
Upon the filing of such order, such engineer shall
forthwith make a correct survey of the line of said
ditch, drain, creek or water course, and of the branches
thereof, if any, from its source or sources, to its out-
let, or outlets; and he shall cause stakes or monu-
ments to be set along said line, numbered progressively
up or down stream, each one hundred feet; and he shall
make a computation of the number of cubic yards of
‘earth to be excavated and, removed from said ditch,
drain, creek or water course between each of the one
hundred foot stakes, and the estimated cost per cubic
yard for the removal thereof, and shall sum up the
total number of cubic yards of earth to be excavated
and removed for the entire length of such ditch, drain,
creek or water course, and shall make an itemized
tzbulation of all cleaning of obstructions of water
courses, building of flumes, of other wood or masonry
work, construction of fences for protection of the
ditch, and construction of bridges or other additional
construction work found necessary, together with the
estimated cost thereof, and shall make an estimate of
the total cost of laying out, establishing and construct-
ing the whole work (including branch ditches, if any)
and including all preliminary and other expenses con-
nected therewith, and with the inspecting and certify-
ing to the work when and as the same is completed.
He shall also, in tabular form, give the depth of cut,
width at the bottom and width at the top, at the source,
cutlet, and at each one hundred foot stake or monu-
ment of said diteh, creek or water course; and he
shall specify the time, so far as practicable, and the
manner in which the work shall be done, and may' for
that purpose set a different time for completing the
several contracts, and also for completing any station
or stations included in .each contract, and shall have
rower, when he finds it necessary, to provide for run-
ning said ditch under ground, through drain tiles, or

other materials, as he deems best, by specifying the’

size and kind of tile, or other material to be used in
such underground work, and shall estimate the cost
of the same, as a part of the total cost of the work.

He shall also include in his report a form of con-
tract as complete in its provisions as practicable and
which shall contain detailed and complete specifications
by direct statement, or by reference to other parts of
the report, and shall provide for all necessary super-
vision of the laying of tile, excavation and other con-
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struction work of the coritractor or contractors, ang
which shall define the relation which shall exist be-
tween the county and the contractor or contractors and
which shall give the engineer the right with the con-
sent of the county board or the judge of the district
court, as the case may be, to modify his reports, plans
end specifications as the work proceeds, and as cir-
cumstances may require, provided no changes are made
that will substantially impair the usefulness of any
part of the ditch, or substantially alter its original
character or increase its total cost by more than ten
per centum (1095} of the total original contract price
for the construction thereof, but no such increase shall
make the cost of the ditch or work exceed .the total
estimated benefits as found by the court or board,
which added cost is to 'be paid by the county to the
contractor at the cost fixed for like work in said con-
tract, and the county attorney, upon request from the
cngineer, shall assist him in the preparation of said
form of contract, specificatipns and provisions. In
locating a public ditch, drain, creek or water course
or the branches thereof, the engineer may vary from
the line described in the petition, as finally adopted by
the board or court, or from the starting point thereof,
as he deems best, and as he finds necessary for the
complete drainage of the lands likely to be assessed
for the ditch originally petitioned for, and, provided,
that he shall have authority to specify such branch
diteh, or ditches, as in his opinion may be necessary
to give owners of lands likely to be assessed for the
construction of the main ditch as finally modified by
the court or board, the full benefit thereof, and he shall
do the same things and report the same data, tabula-
tions and estimates with reference to said branches as
are required by this law with reference to the public
ditch, drain, creek or water course or the branches
thereof, deseribed in the petition; provided, that such
branch ditch, or branch ditches may either be opened
at the same time and in the same manner as the main
ditch, or the engineer may only locate said branch,
ditch or ditches for future construction, but he must
fix a time limit as to the construction of any such
branch ditches. In all cases in which the route pro-
posed is along highways already established, the en-
gineer shall locate the ditch at sufficient distance from
the center of such highway ‘to admit of a good road
along the central line thereof. That earth taken from
the ditch shall be so placed, and the brush or timber
taken from the right-of-way of such ditch may be so
placed upon the roadway as to form a turnpike, which
shall be provided with sufficient and suitable culverts or
openings so as not to obstruct the natural flow of sur-
face water in time of high water., and no nearer to the
margin thereof than two feet. When there is not suffi-
cient fall in<the length of the route described in the
petition to drain the land adjacent thereto, or when
for other reason it appears expedient, he may shorten
cr extend the ditch from the outlet named in the peti-
tion far enough to reasonably effectuate the purpose
for which the work is intended. When, in his opinion,
it will not be detrimental to the usefulness of the
whole work or to the usefulness of any extensive sec-
tion of the whole work, he shall, as far as practicable,
locate the ditch on division lines between lands owned
by different persons; and he shall, as far as prac-
ticable, avoid laying the same diagonally across lands,
but he shall not sacrifice the general utility of the
diteh to avoid diagonal lines.

Where a more feasible outlet will be had the en-
gineer may, with the approval of the board or court
first obtained, shorten or extend the ditch from the
outlet described in the petition far enough to effectu-
ate the purpose sought, and where more economical or
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Better results will be accomplished, provide for dif-
ferent parts of the drainage to flow in different direc-
tions with more than one outlet, and in all such cases
the viewers shall assess benefits and damages to such
additional lands. It shall not be necessary for such
ditches to connect if they embrace the drainage area
intended to be affected by the petition instituting the
rroceedings. Where no practical outlet can be had but
through the lands of an adjoining state, he shall pro-
cure a description of the necessary right-of-way and
probable cost thereof and estimate the cost of con-
structing an outlet through the same. Provided fur-
ther, that if in any pending proceedings an engineer
has been appointed to make a survey as contemplated
by chapter 44, General Statutes 1913, and said engi-
reer has made such survey but has not filed his report,
the preliminary survey provided for in this act shall
not be required.

In making a survey the engineer shall fix and estab-
lish suitable bench marks upon permanent objects not
more than one mile apart along the side of the line
surveyed, so that the same will not be destroyed in
constructlng‘ the system ard carefully note the location
thereof in his field book.

The engineer shall enter all field notes made during
the survey and construction into a field book properly
ruled, make a complete and accurate map and profile
of the drainage system as surveyed by him upon good
tracing cloth; such map shall be drawn to a scale, show
the number of the section, township. and range in
which the lands affected are situated, the division of
such lands into farms, the number of acres, and the
names of the owners thereof, the location of the build-
ings thereon, each station number in figures, location
of the bench marks, the public streets, highways and
railroad right-of-way affected, the names of the county,
township and municipality in which such lands or any
part thereof are situated, and all other matters neces-
sary to the understanding of the board or of the court.
The profile shall be drawn on a scale, show the eleva-
tion, grade, depth of cut, size of tile, and the elevation
in figures of each branch and lateral at its source and
cutlet. When the work of construction is completed,
or when for any cause the enginger ceases to longer
act as such he shall cause the original maps, profiles,
and field books to be filed, in the office of the clerk or
auditor where such proceedings are pending. (05 c.
230 § 4, amended 11 c. 384 § 2; "17 c. 441 § 5) [5526]

Change by engineer in startmg point, even if not
authorized by 1905 c. 230 § 4, was no defense to proceed-
ings to obtain judgment for assessment lien (112-493,
1284.823. See, also, 111-255, 1264+1074). Notices of ﬁrst
hearing properly posted. and court acquired jurisdit-
tion: it appearing from petition and ﬁndmgs that pro-
posed ditch was wholly located in town in which notices
were posted (114-424, 1314+476).  Authority of engineer
to lay out proposed ditch along practicable lines (116-—
326, 1334971). “Lowest responsible bidder,” how deter-
mined. Reduction of bid after award (116-484, 1344221).
Engineer’s supervision of contract (122-504, 14248997,
Recovery on ‘bond of preliminary costs (123— 4'38 143+971
129-151, 151+89() Engineer’'s extending ditch beyond
limits named in petition (129 212, 1524407). Departure

om route petitioned for is a]lowable ~where the same
or different lands are benefited by the improvement (131-—
47, 1544619). Engineer’'s authority to require extra
yardage of-a sub-contractor in excavating (135-6. 159+«
1075; 136-274. 1614379). Omission of the cost of bridges
(140-377, 1684185). Survey: of "drainage course, tabula-
tion of construction work and estimated cost (142-301,
1724126; 143-218, 1734408; 143-439, 1744314; 151— 444, 1874
414; 152-353, 1884.1015). Under amended statute. at first
hearm}, all questions of necessity, public utility and
. benefit are determined (1944402).

6679. Preliminary survey drainage proceedings lim-
ited—In all proceedings for the establishment of
county or judicial ditches the engineer appointed pur-
suant to the provisions of Section 5526, General Stat-
utes 1913 [6678], as amended, shall confine his pre-
liminary survey to the drainage area described in the
petition unless the court or the board, as the case may

-
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be, from time to time, after hearing upon one week’s
published and posted notice, with copies thereof mailed
to the petitioners and their bondsmen, by order shall
authorize extensions of such preliminary survey to in-

clude other lands and areas therein described. (’23 c.
334 § 1)
6680. Report of engineer—He shall thereupon make

o detailed and complete report-of his doings, which
shall include all maps, profiles, specifications and mat-
ters herein provided for, and submit therewith the nec-
essary plans and specifications and a description of the
land over which the ditch or ditches is or are sur-
veyed. Such report shall give the names of assistants
and laborers and the time which each was employed by
or under him. together with his own time on the work,
and every other item of expense by him incurred in
and about the said work, and he shall forthwith file
such report with the auditor after having subscribed
and sworn to the same. All reports, plans, specifica-
tions, maps or profiles herein required to be made by
the engineer shall be made by him in triplicate and
two copies thereof shall be filed by him in the office of

.the county auditor or the clerk of the district court, as

the case may be, one to remain on file and one to be
attached to the contract fer the construction of the
ditch when awarded.

Such engineer, within ten days from the date of the
order establishing such drainage ditch, shall file a com-
plete copy of his final report in the proceedings for the
establishment of such ditch with the state commis-
sioner of drainage and waters, who shall forthwith file
with the auditor or the clerk, as the case may be, his
written acknowledgment of the receipt thereof, and
such engineer, every two weeks after the beginning of
his work and during the time he is engaged in the
same until the contract is let, shall make an accurate
report of all expenses connected with such drainage
project incurred by him or under his direction and file
the same with the auditor or the clerk, as the case
may be, and under no circumstances shall there be in-
curred a greater expense on account of such ditch
project than the amount of the penalty of the bond
filed by the petitioners with their petition for the es-
tablishment of such ditch. Such engineer, within ten
days after the letting of a contract under the provi-
sions of section 6689 of this chapter, as amended shall
file a complete report of the status of said proceeding
with the state commissioner of drainage and waters,
which report shall be known as “Engineer’s Supple-
mental Report,” the same to be prepared and submit-
ted on blank forms to be furnished by the said com-
missioner for that purpose.

No claim of the engineer for services rendered or ex-
pense incurred shall be audited, allowed or paid while
he is in default in the making and filing of any of the
reports required to be filed by him under the provi-
sions of this section.

It shall be the duty of the court in the case of all
ditches established by it to cause all contracts entered
into under the provisions of this section to be carried
into effect and to cause all ditches and drains so con-
tracted for to be constructed according to such con-
tracts and the plans and specifications of the engineer;
and it shall be the duty of the county board in the case
of all ditches established by it, in like manner, to cause
all stch contracts to be calrled out as above provided.

('05 c. 230 § 5, amended "09 c. 469 § 3; 17 c. 441 § 6;
21 c. 508 § 3) [5527] -
129-154, 1511899; 137-269. 1634511; 138-207, 1644816:

142-302, 1724126,

6681. Viewers — Meetmg-——Dutxes——-At the session
of said county board, when said civil engineer is ap-
pointed, or at such time thereafter as may be appointed
Ly them, not later than ten days thereafter, said board

6630
167-M 1
208-NW 41

8681 - 82
157-M 500
196-NW 666



MINNESOTA STATUTES 1923

C. 44

shall make an order appointing three resident free-
holders of the county not interested in the construec-
tion of the proposed work, and not of kin to any of
the parties known to be interested therein, as viewers
to meet at a time and place to be specified by the
county auditor as hereinafter provided, preparatory to
commencing their duties as hereinafter specified. It
shall be the duty of the county auditor, within five
days after the filing of the engineer’s report, to make

an order designating time and place for the first meet-

ing of the viewers, which time shall be within fifteen
days after the filing of the engineer’s report, and it
shall further be the duty of the county auditor, within
five days after the filing of the engineer’s report, to
issue to.said viewers a certified copy of the petition
and of the order of the county board appointing them,
and of his order designating the time and place of
their first meeting. In case any of the viewers so
appointed shall fail for any cause to qualify in time
for the first meeting, the county auditor shall desig-
nate some person having the qualifications above
stated to take his place. The viewers after taking the
oath to faithfully perform their duties, shall proceed
at the time set in said order, with or without said civil
engineer, and shall prepare a tabular statement show-
ing, as far as practicable, the names of the owners of
each tract of land to be benefited or damaged; the de-
scription of each tract benefited or damaged (said
names of owners to be the same as appears on the
county tax duplicates of said county, and the descrip-
tion to be given in legal form), and the total number
of acres in each of said tracts of land to be benefited
or damaged (as the case may be); the number of acres
added to any tract by the total or partial drainage of
any meandered lake, or by the change of any water-
course, and the location and value of such added land;
the damage, if any, to riparian rights pertaining to
any tract; and the amount that each tract of land will
be benefited or damaged by the construction of said
work. When any ditch established under this act
drains either in whole or in part any public or corpo-
rate road or railroad, or benefits any of such road so
that the roadbed or traveled track of any such road
will be made better by the construction of such ditch,
the viewers shall estimate the benefit arising therefrom
to such roads, roadbeds or railroads, and report said
benefits (names of roads and other particulars neces-
sary to identify the corporations, private or publie, to
be benefited thereby, and amounts of benefits to each)
as a part of their tabular statement provided for in
this section; and the viewers shall also report as a
part of such tabular statement the damages awarded
to each municipal or other corporation, and to any per-
son, persons, or association of persons, telephone and
telegraph companies, for injury to any road, railroad,
or roadbed, telephone or telegraph line or other per-
sonal property, and from the necessary construction
and maintenance of any bridges, culverts or other
works rendered necessary by the establishment of such
ditch, stating the same separately; and they shall also
report the total estimated benefits in respect to the en-
tire ditch and branches, if any, and also whether or
not, in their opinion, the estimated expense of the con-
struction of such ditch, including the damages awarded
therefor, are greater than the utility of. the proposed
ditch, or that the construction of such ditch is impraec-
ticable, for any reason, stating the reason why it
should not be constructed. In case the viewers are
unable to agree each viewer shall state separately in
the report his findings on the matters disagreed upon.
Whenever a public ditch is located wholly or in part in
the bed of a private ditch already or partially con-
structed, the engineer shall make an estimate of the
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number of cubic yards of earth already excavated on
each tract of land and the amount of the reduction in
the cost of constructing the portion of the ditch on
each such tract of land by reason of such private drain
having been constructed, and the viewers shall deduct
such amount from their estimate of benefits, if any,
against such tract of land, making an appropriate no-
tation thereof on their report. (’05 ¢. 230 § 6, amend-
ed 09 c. 469 § 4) [5528]

Viewers and jury must make separate award of dam- -
ages (122-392, 1424802). Disqualification of viewers as
a defense to action on bonad (129-153, 1514898). Manner
and method of viewers and jury in assessing Dbenefity
in drainage of meandered lake (130-178, 1534859). Offi-
cial position as disqualification of viewer (130-178, 163+
513). No manifestation of intent to legislate away
police power under this statute (140-1, 167+4126; 42—
301, 1724126; 152354, 188+1016).

" 6682. Assessments—All lands benefited by a pubhc
ditch, drain or watercourse, and all public or corporate
roads or railroads so beneﬁted, in whole or in part,
shall be assessed in proportion to the benefits for the
construétion thereof, whether said ditches pass through
said lands or along or near the line of such roads or
railroads or not, and the viewers in estimating the
benefits to lands, roads or railroads not traversed by
said ditch shall not consider what benefits such lands,
roads or railroads will receive after some other ditch
or ditches shall be constructed, but only the benefits
that will be received by reason of the construction of
the public ditch as it affords.an outlet for the drain-
age, or prevents the overflowing of or otherwise di-
rectly ' benefits such lands, roads or railroads. All
Iands owned by the state of Minnesota or any depart-
ment thereof benefited by such ditch, drain or water-
course shall be liable for such benefit, the same as tax-
able land; provided. a notice of the filing of a petition
and of the time and place of hearing, and a notice of
hearing on viewers’ report shall have first been served
on the state auditor as in the case of individual land-
owners. The sum of $5,000.00 for the year 1909 and
annually thereafter, or so much thereof as may be
necessary to meet all assessments against state lands
under this act is hereby appropriated out of the gen-
eral revenue fund for that purpose. (’05 c. 230 § 7

amended 09 c. 469 § 5; '19 ¢. 471 § 4) [5529]
142-302, 1724126; 152— ‘354, 188-|-1016

6683. Proceedings by viewers who are not to be ac-
companied by attorney, engineer or interested persons
—Said viewers shall forthwith file with the county
auditor a report of all their doings and findings in de-
tail, including expenses and the actual time they were
engaged. They shall in every case completely perform
every duty by this act imposed upon them (except in
case of a re-reference, as hereinafter provided), with-
in thirty days from the date of their first meeting;
provided, that if the water be so high, or the weather
=0 inclement, or such unavoidable accidents, occur as in
the opinion of the board of county commissioners to
practically and reasonably prevent them from so doing,
the necessary delay caused thereby may be excused by
such board; but the report of said viewers must in
such case state the reason for such delay, and if such
reason be not ‘deemed sufficient by the board of county
commissioners such viewers shall forfeit one-half of
the compensation hereinafter provided. No attorney,
engineer or any other person interested in the ditch
shall_be with the viewers while they are considering
and determining the assessments of benefits and dam-
ages to be fixed by them. (’05 c. 230 § 8, amended
1 41 § 7) [5530 6684

715c2 §54,.§188)+1[016 ] 160-M

6684. Final hearmg—Notlce—Rehearmg-——Reassess-
ment—Change of course—Within three days after the
filing of such report it shall be the duty of the aunditor
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to call a special meeting of the county board by giving
to each member thereof not more than thirty-five days’
notice in the manner provided by law for notifying
county commissioners of special meetings. He shall
also cause a notice of the time and place of such spe-
cial meeting to be given to all persons interested by
publication for three successive weeks prior thereto,
in a newspaper printed and published in said county,
and by the posting at least” three weeks before such
meeting of printed copies thereof in three public places
in each township where the proposed work is located,
and one at the door of the court house in said county,
which notice shall briefly state the pendency of said
petition, and shall state that the engineer’s report and
viewers’ reports have been made and filed therein, and
shall state the time and place set for a hearing there-
on, and shall state the starting point or points of said
ditch and branches, the terminus or termini thereof
and the general course of the same, and such notice
shall further describe or designate the governmental
sections of land over which such diteh or branches or
any part thereof is surveyed, all as the same appears
or is shown by the said report of the engineer, and
such notice shall further give the names of the owners
of the lands and the names of the municipal corpora-
tions and other corporations .that will be affected
thereby, as the same appears in the report of the view-
ers; and within one week after beginning such pub-
lication the auditor, in case of a county ditch or in
case of a judicial ditch, the clerk of the district court
‘shall mail a printed copy of said notice to all persons
or corporations whose lands are affected by said pro-
posed ditch as shown by the said viewers’ report,
whose address is known to such county auditor in case
of a county ditch or to the clerk of the district court
of the county wherein such drainage proceedings were
instituted in case of a judicial ditch, or can be ascer-
tained respectively by such auditor or clerk by inquiry
at the county treasurer’s office of the county wherein
such land is situated; provided, that in all cases in
which, for any cause, said notice shall not be given, or
in case said notice shall be legally defective, the county
auditor or clerk of court as the case may be, shall
cause the same to be again given, so that the petition
and engineers’ and viewers’ report and final hearing
thereon may be heard at another special, adjourned or
regular meeting of said board, which will occur more
than seven days after the expiration of ‘another notice
by the publication, posting and-mailing, as provided in
the first instance.

Provided further, that whenever any final order of
the county board or judge of the district court, estab-
lishing or refusing to establish any ditch in proceed-
ings under this chapter shall have been heretofore or
shall be hereafter set aside, annulled or declared void
by any court by reason of a failure to give proper no-
tice of the said pendency of said petition and viewers’
report or of the time and place set for the hearing
thereof, or for any other reason, the county auditor in
case of a county ditch, or the clerk of the district court
in case of a judicial ditch, at any time within one year
after the rendering of such judgment or decision, upon
the application of any petitioner in such case, or upon

being directed by resolution of the county board shall |

call a special meeting’ of such county board for a re-
Learing on such petition and viewers’ report, and shall
give notice of such meeting and rehearing in the man-
ner hereinbefore provided, and at such meeting the said
county board shall proceed to reconsider such report,
shall act upon the same and make findings thereon and
may establish such ditch in conformity with the provi-
sions of this chapter. -

Upon due publication, posting and mailing of the
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notice provided for in this section, the county board, in
case of a county ditch, or, in case of a judicial ditch
the district court and the judge thereof, shall have jur-
isdiction of each tract of land and of each public high-
way and of all other property in said viewers’ report
described, including any land added by the drainage

- of any meandered lake or the change of any water-

course and of each tract of land described in said no-
tice or included in the governmental sections desig--
nated or described in said notice, and of each tract of
land owned by any of the persons or private corpora-
tions whose names appear in said notice, that is af-
fected by the proposed ditch or drain, and of all per-
sons and corporations, municipal and otherwise, that
are named in said notice, and of all persons and cor-
porations having or owning any interest whatever in,
or any mortgage lien or other lien or incumbrance
against any of the tracts of land or other property
heretofore in this paragraph referred to.

Said county board, in case of a county diteh, or judge
of the district court in case of a judicial ditch, shall
thereupon at the time and place fixed in the notice of
final hearing or at any adjournment thereof, proceed
te consider the petition for such ditch and consider the
engineer’s report and the viewers’ report therein, and
hear and consider the testimony adduced of all parties
interested, and the testimony of the viewers and en-
gineer if offered, and other admissible testimony. At
such final hearing the engineer or his deputy or as-
sistant, and at least two of the viewers shall be pres-
ent, unless excused by such county board. Such hear-:
ing may be continued or adjourned from time to time
as shall be found necessary by such county board.

If, at such final hearing it shall appear to, the satis-
faction of such board or district court or judge thereof,
from all evidence adduced or from such viewers’ or en-
gineer’s report, or either or all of the same, that the
general system of said proposed ditch as surveyed and
reported by such engineer, may be improved by the
addition of other branch ditches connecting therewith,
or by a change in the course or dimensions of either
the main diteh or any branches thereof or by the elim-
ination of one or more such branches; or if it shall ap-
pear to' said board or district court or judge thereof
at such hearing that the viewers have made unequal
or improper assessments affecting any of the property
or persons assessed, or have awarded benefits in an
unequal or improper proportion to any such parties,
then and in either such case the said county board or
judge of the district court, as the case may be, shall
have authority to forthwith amend or correct such
viewers’ or engineer’s report or both as the case may
be, or to make findings in relation thereto or to either
of the same as shall be required by such evidence or
such report or reports, and shall have further author-
ity if deemed advisable to resubmit such matter to the
engineer or to such viewers for immediate considera-
tion, and shall have authority to order such viewers or
such engineer, as the case may be, or each of the same,
to proceed forthwith and summarily to consider the
said matter and to make such change or changes-in
such proposed ditch system, or in the location, course,
number or dimensions of the branch ditches, or in re-
lation to the amount of the benefits or damages, or
both, respectively awarded, or in relation to the course
or dimensions of such main ditch, or either or all of the
same, as shall appear to such viewers or such engineer
to be just, reasonable and necessary, and as shall ap-
pear to be required by such evidence; and thereupon
such viewers or such engineer, as the case may be,.
shall forthwith proceed to reconsider such matters,
and, at such final hearing or at such time thereafter as
shall be fixed and determined by such county board, or
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judge of the distriet court, as the case may be, shall
in writing- recommend such amendments to such re-
spective engineer’s report or viewers’ report, as the
case may be, as shall be necessary to make same just
and reasonable, and as shall appear to be required by
such evidence; such findings and such amendment or
amendments shall thereupon be and become a part of
such original report, the same as if originally filed
therewith, provided that land not included in the orig-
inal viewers’ report shall not be included and assessed
in any amended viewers’ report or at such final hear-
ing without publishing and posting new notice of hear-
ing. At such final hearing and after such amendment
or amendments are made to such report the county
board or district court or judge thereof may further
hear and consider all evidence offered and admissible
concerning such report or reports as amended, and may
determine accordingly.

If the county board, or district judge, as the case
may be, from the evidence, considers it necessary or
advisable for the engineer or viewers to re-examine the
course of the said proposed ditch, or of the lands to be
benefited or damaged thereby, or if other lands not in-
cluded are desired to be assessed, then and in that case,
or either of them, the said county board shall have
authority to resubmit the same to-the said engineer
or viewers, or both thereof, as the case may be, and
order such re-examination, and in such case the said
viewers and the said engineer shall proceed to re-ex-
amine the course of the said ditch or of lands affected
thereby and shall within thirty days after such resub-

. mission file with the county auditor, or clerk of the.

district court in case of a judicial diteh, their amended
report. New hearing shall thereupon be had, and such
county- auditor, or clerk of the district court, as the
case may be, shall forthwith proceed to publish, mail
and post like notice thereof as is required in case of
filing of and hearing on original viewers’ report. For
the purposes of making such re-examination the said
engineer and the said viewers shall have the same au-
thority in all respects as was possessed by them and
each of them in the matter of examining and viewing
for the purpose of making original reports therein.
At such final hearing in case of a judicial ditch or at
any time thereafter upon petition of one or more par-
ties interested therein, and upon such notice as shall
be fixed by the judge of the district court, the judge
of the district court shall divide and apportion among
the persons entitled thereto by law the bed of any lake
or lakes drained or to be drained in any such ditch
proceeding. (05 c. 230 § 9, amended 07 c. 367 § 21;
’11 c. 384 § 3) [5531] .

If by lateral or side drains subsequently to be recom-
mended and provided for by viewers and engineers work
is extended into adjoining towns, notices of second hear-
ing must be posted in such towns (114-424, 131+4476).
Rehearing of a petition and report when final order is
void (124-495, 1454380). Determined as to whether
moandcred lake was subject to drainage under this
statute (128-70, 1504.209: 129-155, 1514899). Xlimination
of branches as an improvement of proposed drainage
project (130-178, 1534859). Necessity of new notice only
as to additional lands (137-266, 1614714; 1634+510). Not
mandatory upon county board to swear witnesses (139—
315, 1664339). Apportionment and partition of bed of
a meandered lake may be made at the final hearing
without a petition and notice (142-350, 1724224). Notice
of preliminary hearing (143-439, 1744314).

See also 138-207, 1644815; 141-440, 1704.592; 142-494,
1714-922; 140-175, 1674548; 140-23, 167+122; 148-349, 1824
168: 150-122, 1844677.

As to branch ditch (152-352, 18841015).

6685. Confirmation of viewers’ reports—If such
county board or district judge, as the case may be,
from the original, or if amended, then from the amend-
ed report of said engineer and viewers, and from such
other evidence as may be adduced before them, shall
‘find that the engineer’s report and the viewers’ report
have been made, and all other proceedings in the mat-
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ter have been had and taken, in accordance with the
provisions of this act, and that the estimated benefits
to be derived from the construction of the said work
are greater than the total costs, including damages
awarded, and that such damages and benefits have
been duly awarded and assessed, and- that said work
~will be of public utility or benefit, or will promote the
publie health, and that such reports are complete, just
and correct, then such board or judge of the district
court shall by an order containing such findings, estab-
lish such ditch as specified in the original, or if amend-
ed, as specified in the amended report of the civil en-
gineer, and shall by such order establish, adopt and
confirm the original, or if amended, then the amended
viewers’ report. In case a majority of the viewers
have not agreed or shall not agree in their findings,
the county board or district judge, as the case may be,
shall determine the proper _findings and amend and
adopt or confirm the viewers’ report accordingly.

Provided, however, that in event the final hearing
on any ditch petition and the engineer’s and viewers’
reports came on to be*heard before the county board
or the judge of the district court, as the case may be,
between April 6, 1917, and November 11, 1918, and an
order was thereafter made refusing to establish said
ditch, or dismissing the petition, that the said proceed-
ing may be revived and the matter brought on for
hearing de novo at any time within two years from
the passage of this act by the following procedure: A
new petition and bond, as rejuired by section 5525,
General Statutes Minnesota 1913, as amended by
chapter 441, section 4, General Laws of Minnesota for
1917, and referring to the engineer’s and viewers’ re-
ports in the said proceeding and requesting that the
said reports shall be brought -on for hearing de novo
shall first be filed in the same office as the original pe-
tition and bond were filed, thereupon the board or
court having jurisdiction in the first instance, shall be
reinvested with jurisdiction in the matter the same as
if the said proceeding had never been brought on for
hearing and dismissed, and the said board or court
shall thereafter, and within ten days after the filing
"of said petition, order notice of the final hearing to be
given as provided by section 5531 of the General Stat-
utes of Minnesota for 1913. At such final hearing the
board or court, as the case may be, shall proceed to
hear and determine said matter de novo. (’05 c. 230
§ 10, amended ’11 c. 384 §-4; ’19 ¢. 471 § 5) [5532]

Order must locate ditch giving proper starting point,
route, and terminus (107-87, 1194+502). Board is limited
in final order establishing ditch to description in peti-
tion subject to reasonable departures necessary to render
improvement of practical utility. Extension for seven
miles beyond terminus named in petition unauthorized
(100-85, 1104.355). Although it is not decided that the
amendment to this section is utterly void, still insofar
as same directs a revival of the proceedings denied on
the merits and provides for a hearing and determina-
tion de novo, it is invalid and unconstitutional (148-348.
1824168; 125-325, 1464110), Benefits in excess of costs,
collateral attack (129-151, 1514897; 134-436, 1594758; 136~
146, 159+965). Estimated benefits to exceed total costs
(140-177, 1674549; 140-233, 16741042). Purpose to drain
lands within city or village (140-177, 1714811; 152-354,

. 18841016).

6686. Damages, how paid—When damages are
awarded to any person, persons or corporation, and
the same shall have been duly confirmed, the county
board of each county in which any of the lands for
which such damages are awarded are located shall
order the same paid out of the treasury of such county,
on warrants to be drawn and attested by the auditor
and signed by the chairman of the board. Such war-: -~
rants shall be issued at the expiration of the time for
appeal in favor of such persons as shall not have ap-
pealed, and shall be dated and become due and payable
immediately after the letting of contract of construe-
tion of such ditch. In case of appeal, or in case of
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any postponement or delay in determining the amount
of damages due to any person or corporation, war-
rants in favor of such person or corporation shall not
be issued until the final determination thereof. When
the award is confirmed by order of court, it shall be
the duty of the clerk to immediately transmit to the
county auditor of each county affected thereby a cer-
tified copy thereof, and likewise of any final order or
judgment thereafter made in the case of any appeal
or jury trial; and thereupon the same duty shall de-
volve upon the county board and auditor as hereinbe-
fore provided. Whenever an award shall have been
finally confirmed it shall be the duty of the county
board of the county in which the lands in respect of
which such award was made are located to cause to
be forthwith paid to the ownmer of such property all
damages awarded, with interest at the rate of six per
cent per annum, from the date to which such assess-
ment relates to,the date of such payment. If in any
case there shall be doubt as to who is entitled to the
damages for land taken, such board may require of
the claimant a bond, with good and sufficient sureties,
to hold the county harmless from all loss, costs ‘and
expenses, in case any person should thereafter claim
and show himself entitled to any part of such dam-

ages. (05 c. 230 § 11, amended 11 c. 384 § 5) [5533]

Separate award of damages (122-394, 1424802; 131-
375, 155+626; 141-488, 1704595; 152-357, 188+1017),

6687. Proceedings on appeal—Any person or cor-
poration aggrieved thereby may appeal from an order

9 ‘of the county board made in any ditch proceeding and
‘entered upon its records, determining either of the
 following matters:

First: The amount of benefits to any tract of land
or owner of any public or corporate road or railroad.

Second: The amount of damages allowed to any
person, persons or corporation or assessed to any tract
of land.

Third: Refusing to establish such proposed ditch.

Any' person so appealing on the first or second
ground may include and have considered and deter-
mined benefits or damages affecting lands other than
his own in such ditch proceeding.

He shall specify in his notice of appeal the particu-

lar land and the assessment appealed from, and such
notice of appeal shall be served upon the owner or oc-
cupant of such land or upon the attorney who repre-
sented such owner in the proceedings before the court
cr board. In case such owner has made no appearance
by attorney or otherwise in such ditch proceeding, then
said notice of appeal shall be served upon the clerk
or auditor where said proceedings are pending.
_ To render such appeal effectual such appellant shall
file with the county auditor within thirty days from
the date of such final order a notice of appeal which
shall briefly state the grounds upon which such appeal
is taken, accompanied by an appeal bond to the county
board with sufficient surety in not less than $250.00 to
be approved by the auditor of the county in which
such appeal is taken conditioned that said appellant
will duly prosecute the appeal and pay all costs and
disbursements that may be adjudged against him and
te abide the order of court. Within 30 days after such
filing the auditor shall make a complete transcript of
all the papers and proceedings on file and of record
in his office so far as the same pertain to the premises
or matter on account of which the -appeal is taken, to-
gether with the notice of appeal, and file the same in
the office of the clerk of the district court of the
county. For such services the auditor shall receive
the sum of $3.00. .

Any person deeming himself aggrieved in a county
or judicial ditch proceeding by an order of the county

DRAINAGE

-§ 6687

board or the court, as the case may be, determining
the amount of his benefits or damages, or the benefits
or damages assessed upon lands other than his own as
hereinbefore provided, may demand a jury trial to de-
termine the amount of such benefits or damages, as
the case may be, on account of the construction of
such ditch. Such demand shall be in writing, signed
by the party making the same, or by his agent or at-
torney, and with a copy of the proposed bond shall be
served upon the attorney for the petitioner, if any,
and if not, then upon the county attorney of the
county wherein proceedings were instituted and the
original bond and notice, with proof of service as here-
in required, shall be filed in the office of the clerk of
the district court within and for the county in which
the proceeding is pending within 20 days after the
filing therein of the order confirming the report of
the viewers. In a judicial ditch proceeding such de-
mand shall be accompanied by a bond in the sum of
at least $250.00 with sufficient sureties to be approved
by the clerk of the district court wherein such pro-
ceedings were commenced, said bond to be conditioned
that demandant will pay all costs and disbursements
adjudged against him and further conditioned to abide
the order of the court therein. The issues raised by
such demand shall stand for trial and shall be fully
tried and determined at the next term of the district
court held within the county in which such proceedings
were commerniced, or in such other county in which
such trial shall be held as hereinbefore provided, be-
ginning after the filing of such demand, and shall take
precedence of all matters of a civil nature in said
court. If there be more than one demanl triable in
one county, they may be consolidated and tried to-
gether, but the rights of such demandants shall be
separately determined by the jury in its verdict. If
the .demandant or appellant fails to recover more

‘damages than awarded to him or fails to reduce the

amount of benefits assessed against his land, then the
costs of such trial shall be paid by the demandant or
appellant as the case may be. -The construction of any
such ditch shall not be hindered, delayed or prevented
by the prosecution of any appeal or demand herein
mentioned. In case of demand for a jury trial as to
assessments of damages or benefits to land situated in
a county other than the county wherein such ditch
proceedings were instituted and are pending, and in
case such demandant for jury trial so requests in such
demand, such trial as to the land situated in such other
county shall be held at the next term of the district
court of the county wherein such lands are situated,
and in such case the clerk of the district court where
such demand is filed shall make, certify and file in the
office of the clerk of the district court of the county
where such trial is to be had a transcript of the pa-
pers and documents on file in his office in such pro-
ceeding so far as pertain to the matter on account of
which said appeal is taken. After such trial the clerk
cf the district court of the county where such action is
tried shall make, certify and return the verdict of the
district court of the county wherein such proceedings
were instituted, and such verdiet or order shall be en-
tered and ‘enforced as a part of the proceedings in
such last mentioned county. (05 c¢. 230 § 12, amended
11 c. 384 § 6; 17 ¢. 441 § 8 [5534] )

Certiorari available to review order establishing a
ditch; no appeal order being provided (106-197, 118+1014).
‘Where landowners, not served with notice nor named,
and whose lands were not referred to, remonstrated on
ground that water would be brought in damaging quant-
ities on their premises, they were not restricted to ap-
peal, but might resort to injunction (101-271, 1124274).
The appeal is not limited or affected by § 5543 (111-10,
1264479). Where trial of appeal from assessment of
benefits is had in district court of county other than
that in which proceeding was instituted, verdict of jury
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or order of court in such trial is final determination
in that court, and no judgment thereon is necessary
(116-424, 13341010). Burden of proof, on appeal from
assessment (116-424, 133.+.1010).

Cited (115-440. 1324749, See 119-392, 1384675).

Orders appealable are, hesides drainage of a mean-
dered lake, those determining benefits or damages, or
refusing establishment of ditch --(128-70, 1504209). Re-
fusal to establish ditch, if public utility, ground for
appeal and trial de novo (129~155, 165614899; 130-178, 153+
859; 131~-373. 1551626). Demand for jury upon statutory
conditions, and dismissal when reviewable (133-113, 1574
1004: affirmed by. 134-290, 159.1629; 142-178, 1714564).
Sufficiency of notice of appeal (151-285, 1864+715). Final
order subject to appeal and not certiorari (1944+403).

6688. Consolidation of appeals—If more than one
party appeals, the court may, in his discretion, order
the cases consolidated and tried together; in such case
the right of each party shall be separately deter-
mined. (’05 ¢. 230 § 18) [5535]

6689. Awarding of contract—Within ten days after
the filing in the office of the auditor or clerk, as the
case may be, of the order establishing a ditch or drain,
the auditor, chairman of the county board and the
clerk of court, or a majority of them in the first in-
stance, and in the second instance, the auditors of the
respective counties meeting for that purpose at the
office of the auditor of the county in which the pro-

ceedings are pending with the chairman of the county:

board and clerk of court of said county, or a majority
of them, shall proceed as hereinafter provided, to sell
the job of digging ‘and constructing the 'entire work
either as one job or in one or more linear sections of
100 feet each, each of said sections to be known and
numbered by the stake or monument set by the en-
gineer at thq foot of each such section as shown in the
engineer’s report, commencing at the one, including
the outlet and thence in succession up the stream to
the one including the source. The auditor or auditors,
as the case may be, together with such chairman of
the county board and clerk of court, or a majority of
them, may with the approval of the engineer, sell sep-
arately from the jobs of excavation, any jobs of
building. of flumes or other wood or masonry work,
fencing or other construction work specified in the
engineer’s report. The auditor or auditors, as the case
may be, with such chairman and clerk, or a majority
of them, may if deemed for the best interests of all
concerned, let a separate contract for the furnishing
of material for the construction of such system. The
auditor or,auditors, as the case may be, with such
chairman and clerk, or a majority of them, shall con-
tract in the name of the county or in the name of the
respective counties, as the case may be, each acting

by and through its auditor, chairman and clerk, with

the party to whom any of such jobs of construction
work or any section or sections is or are sold, requir-
ing him to construct the same in the time and manner
and according to the specifications, provisions and
form of contract upon which the ditch is established,
and shall take from him a bond in the penal sum of
not less than 75% of‘ the entire contract price with
sufficient surety payable to the county or to the re-
spective counties, or any two or more of them, as the
case may be, for the use of such county or counties,
as the case may be, and also for the use of all persons
who may show themselves to be aggrieved or injured
by any breach thereof, or of the contract for which
such bond is given; to be by said auditor or auditors,
and such chairman and clerk, approved, conditioned
that such party shall faithfully perform and fulfill his
contract, and pay all damages which may accrué¢ by
reason of the failure to complete the work in the man-
ner and within the time required in the contract there-
for, and otherwise conditioned as in this aet provided,
which bond shall include a stipulation that no change,
extension, alteration or addition to the terms of the
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contract or specifications shall in any wise affect the
obligation of the principal or principals or surety on
said bond. The auditor of the county in which the
proceedings were taken shall give notice of the letting
of such contract by publication for three successive
weeks in the official paper of such county of the time
when and place where such contracts shall be let to
the lowest responsible bidders; and in such notice shall
state the approximate amount of work and the esti-
mated cost and shall invite bids for the work as one
job, and also for any one or more of such sections or
any one or more of such construction jobs, and if a sep-
arate contract for the furnishing of material shall be
deemed advisable such notice shall contain all matters
hereinbefore specified, so far as applicable, and a

statement of the kind and size of tile, the number of .

lineal feet of each size required, and the general speci-
fications of all other materials required, the estimated
cost thereof, the time within which the -same are to be
furnished, with such other matters as he may deem
proper for the information of bidders. He shall re-
serve the right to reject any and all bids and no bid
shall be entertained which exceeds more than thirty
per cent of the estimated cost of the construction of
the part of said work covered by said bid; nor unless
accompanied by his certified check payable to the audi-
tor or to the respective auditors, as the case may be,
for not less than ten per cent of the bid; and said
auditor and auditors, chairman and clerk, may adjourn
such letting from time to time until the whole work
shall be taken and with the approval of the engineer
may let any one or more of such sections or any one
or more of such construction jobs. When the esti-
mated cost of the construction is more than $3,000.00,
the auditor may also advertise such letting in a trade
raper. If no bids are received which can be enter-
tained, the bondsmen for the petitioners may have the
right at any time to pay the costs of the proceedings,
and dismiss the same. The engineers shall attend to
the letting of the work, and no bid shall be accepted
without his approval, as to the compliance with plans
and specifications. (’05 c. 230 § 14, amended ’'15 c.
300 § 2; 17 c. 441 § 9) [6536]

Action lies by contractor against county to reform
contract, by causing engineer’s estimate of cubic yards
to conform to number actually excavated as required
by plans. ‘“Estimate” of engineer was not basis of bid,
and 30 per cent, limitation did not apply (112-5, 127+
396). Requirements as to filing of certified check with
‘bid held sufficiently complied with (116-484, 1344221),

Cited (117-50, 1344226).

Validity of county ditch contractor’'s borfds (125-213,
1464359; 131-243, 15441092; 133-56, 1574+902).

6690. Provisions of contract and bond—Extensions
—The bond and contract shall be attached to each other

and the contract shall contain the specific description of -

the work to be done, either expressly or by reference to
plans and specifications, and refer to the number of the
section or sections, as provided for in the preceding
section.and shall provide that the work shall be done
and completed as provided for in the report of the en-
gineer, and subject to his approval and that of the
auditor or auditors, as the case may be.

Such contract shall be drawn to the satisfaction of
the engineer and the county attorney. Every such
coentract and bond shall embrace all the provisions
provided by law for the giving of bond by contractors
for public works and improvements and for the better
security of the contracting county or counties and of
the parties performing labor and furnishing material
in and about the performance of such contracts and
shall provide that time shall be the essence of the ¢on-
tract, in that if there should ‘be any failure to perform
the work according to the terms of said contract, with-
in the time limited therein, originally or by extension,

209-Nw
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the contractors shall forfeit and pay to the county in
which the portion of the work in default shall be lo-
cated, a certain sum, to be named therein, and which
shall be fixed by the county auditor or auditors, as the
case may be, for each day that such failure shall con-
tinue.

The bond shall expressly provide that the bondsmen
shall be liable for all dafmages resulting from any
such failure, whether the work be resold or not, and
that any person showing himself injured by such fail-
ure may maintain an action upon such bond in his
own name and that such actions may be successive in
favor of all persons so injured. Such contractor shall
be considered a public officer and such bond an official
bond within the meaning of the statutory provisions

construing such official bonds, of public officers as se-

curity to all persons and providing for action on*such
bonds by any injured party in the district court.

No extension of time shall be granted by the auditor
cr auditors, as the case may be, unless applied for in
writing to the auditor or auditors, as the case may be,
stating to his or their satisfaction good and sufficient
reasons therefor; nor shall any extension affect the
right to enforce such forfeiture, if any, as shall occur
after the time originally limited and before such exten-
sion, or accruing after the limit of the extension. One
such extension may be made for a period of time not
exceeding one year without notice.

"No extension after the first above provided for, shall
be granted until a hearing upon such application shall
be held after such notice as hereinafter provided. In
such case, the auditor of the county wherein such
drainage proceedings were instituted, shall cause to
be prepared and published as hereinafter provided, a
brief notice setting forth the filing of such applica-
tion and setting forth the timé® and place when and
where the said application will be heard, considered;
and determined by such auditor or auditors, as the
case may be. At the time and place so designated the
said auditor issuing such notice and if present such
other auditors upon whom service of such notice is
herein provided for, shall proceed to hear, consider and
determine such' application and shall make written
order in relation thereto.

Such notice of hearing shall be published for two
successive weeks prior to such hearing in each county
affected by such drainage proceedings in the newspaper
therein duly designated to publish the delinquent tax
list for such year, and shall be served upon the county
auditor of each such county so affected. The expense
of such hearing and the publication and service of
such notice shall be paid by such contractor applying
for such extension.

Provided, that whenever tiling is used in the con-
struction of any ditch or drain or any part thereof
and the petition for said drain so requires, or at any
time previous to the commencement of advertising for
the sale of the job or jobs for the construction of the
same upon a request of a majority of the petitioners
in writing therefor, filing with the county auditor of
the proper county, such contract shall require the con-
tractor of the whole tile work or the contractor of any
part thereof, as the case may be, to guarantee all of
guch tile work done by any such contractor for a period
of three years -after the completion of any such con-
tract, against any fault or negligence on the part of
any such contractor and any failure during said period
of any part of said tile work constructed by any such
contractor, to accomplish the purpose of drainage for
which it was intended, shall be prima facie evidence
_ that the same is due to the fault or negligence of said
contractor. Notice of such request shall be given by
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the county auditor in the advertisement for sale of
such job or jobs. -
The said contractor shall give a good and sufficient

bond for the performance of such undertaking and'

contract. The acceptange of such tile ditch by the en-
gineer or county board shall not relieve or exempt
said contractor or his bondsmen from the liability
therein imposed on said contractor for said three-year
period.

Provided further, that at the end of each year of
each season’s work, after giving such contractor’s
bond, and prior to the completion and acceptance of
such job of construction the contractor may make veri-
fied application to the county board in case of a county
ditch, or in case of a judicial ditch, to the judge of the
district court of the county where the proceedings
were instituted, setting forth approximately the total
yardage of excavation completed.and total amount of
other work completed, the contract price thereof and
the value of the work theretofore certified as complete
by the engineer, and the amount of money received by
contractor, and further setting forth the amount then
owing or unpaid by said contractor for labor or ma-
terial already furnished in the matter of the comple-
tion of such contract, and asking an order reducing
the amount of the contractor’s bond.

Upon the receiving such application, the said judge
~of the district court or the said county board, as the
case may be, shall proceed to hear, consider and de-
termine said application upon such notice as shall be
directed . by such judge or by such county board re-
spectively, and if upon such hearing, it is determined
that no loss will result thereby, the said judge or the
said county board may by order reduce the penalty of
such bond to such a sum as shall be deemed advisable
by such judge or such county board, as the case may
be, but such reduction shall in no case exceed by more
than twenty-five per cent the amount already paid to
the contractor, and such reduction shall not affect the
validity or the enforcement, or in any manner other-
wise affect the remaining amount of' the penalty of
such bond. (11 c. 384 § 7, amended ’13 c¢. 578 § 1;
17 c. 441.§ 10) [5537]

A bondsman completing the work upon default of con-
tractor cannot avail himself of defense in action by
material man that same was not completed and accepted
(133-56, 157+902; 133-91, 1574999; 137100, 16241055).

6691. Failure to complete—Reletting—If a job be
rot completed within the time fixed in the contract
therefor it shall be the duty of the bondsmen to notify
the coumty auditor of each county in which any part
of the lands affected thereby is located, in writing, of
that fact, within five days after the expiration of the
time fixed in the contract; whereupon the auditor, or
auditors, as the case may be, shall, in writing, duly
dated, order said bondsmen to complete said job with-
in a time specified by him or them, and said bondsmen
shall receive from the proper county or counties, as
the case may be, the amount due on such job or part
thereof, that they have so completed, less the proper
deduction for forfeiture, if any. The amount due said
bondsmen for such work shall be determined by said
engineer; provided, thatta job not completed, as here-
inbefore specified, by the original contractor, and the
completion of which shall not be undertaken by the
bondsmen as hereinbefore provided, within ten days
after the date of such order, or of the failure to com-
plete, which, the bondsmen shall not so notify said
auditor, or auditprs, as the case may be, shall be re-
sold by the auditor, or auditors, as the case may be,
after ten days’ notice by publication, to the lowest re-
sponsible bidder, but not for a sum exceeding fifty per
cent in excess of the original estimated cost of such
work, nor a second time to the same party. A con-
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tract and bond shall thereupon be entered into as here-
inbefore provided, and such contract shall provide for
the completion of the work resold within six months
from the date théreof. Such excess, if any, shall be
recoverable against the bondsmen on the original con-
tract. (05 c. 230 § 16) [5538]

A Jjudjecial ditch substantially completed, not aban-
doned., where engineer refuses to accept ditch, and con-
tract money is withheld by county, benefited landowners
are not entitled to refund of paid, and vacating of un-
paid, assessments (145-496, 1754997).

6692. Reinstating and extending contract—When-

ever the county auditor of any county of this state has

heretofore let a ditch contract and the date for the
completion of such contract has been extended one
year by the said county auditor and such county audi-
tor has declared said contract forfeited and has re-
advertised for bids for the completion of the ditch
covered by said contract and no bids have been re-
ceived in response to the advertisement, the said county
auditor may, and he hereby is authorized to reinstate
the original contract and to extend the same for one
year from the date when it was declared forfeited.
(’18 c. 22 § 1) [5539]

. 6693. Agreement of contractor—Such reinstate-
ment and extension shall not become effective unless
the contractor shall agree in writing to comply with
all the provisions contained in the original contract.

.The bondsmen shall also be notified of the contem-
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plated reinstatement and extension and if they assent
thereto in writing shall be obligated as fully as under
the-original contract. In case the bondsmen shall re-
fuse to approve such reinstatement and extension a
new bond shall be required in such sum as the county
auditor shall require, to be approved by the auditor.
The provisions hereof shall not, however, be construed
as relieving the original bondsmen from any obliga-
tion because of any failure of the contractor to com-
ply with any of the conditions of the original contract;
provided, that this act shall not be construed so as to
affect any action or proceeding now pending in any of
the courts of this state. (13 ¢. 22 § 2) [5540]
123-59, 1424945,

6694. Inspection and report—Payments—It shall
be the duty of the engineer on being notified by the
contractor that his job is completed, to inspect the
same, and if he finds it complete according to the con-
tract, plans and specifications he shall report that fact
to the county board or court, as the case may be, and
give to the contractor a certificate stating that said
section or sections (by number) or other jobs of con-
struction, are completed .according to the contract,
plans and specifications as set forth in the report of
said engineer.

Provided, that when the work for which such certifi-
cate is to be issued, affects more than one county, pro-
portionate certificates shall be issued to each county.
Upon the filing of such report of the engineer that
any ditch or job has been completed, the board or
court shall fix a day when it will meet or hear the
same, of which meeting ten days’ notice by mail shall
be given by the auditor or clerk of court to all the
land owners whose lands are assessed for benefits by
the construction thereof, who are residents of the
county, or whose postoffice address is known. Service

.~ of such notice shall be sufficient if the same is mailed

ten days before the date of such hearing; whereupon,
if approved by the county board or court, as the case
may be, and upon presentation and-surrender of said
certificate with such approval endorsed thereon to the
auditor or clerk of the proper county, said auditor or
clerk shall draw a warrant on the county treasurer of
his county, in case of the auditor, and of the separate
counties in case of clerk, for the proportionate amount
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found to be due from such county on said contract, ac-
cording to such preliminary certificate, as herein pro-
vided; and that said warrant shall be paid out of the
general ditch fund to be provided by the county board
as hereinafter specified. Said warrant ‘shall become

. due and payable out of said funds at once, and if

there shall be no cash in said fund to pay said war-
rant when the same is presented the county treasurer
shall endorse said warrant “Not paid for want of
funds” and date and sign such endorsement, and the
amount of said warrant shall draw interest at the:rate
of six (6) per cent per annum until called in by the
treasurer or auditor of said county and paid.

At any time during the progress of the work of con-
struction, the engineer may issue preliminary certifi-
cates for work.done and approved or for material or
supplies furnished and delivered along the line of said
proposed ditch, or otherwise delivered according to
the contract therefor and to be used for the construec-
tion or installment of tile or other énclosed drains or
for bridges or culverts along the line of and as a part
of said proposed ditch system; which preliminary cer-
tificates shall contain the station number or numbers
of the work covered by such certificate, the actual
yardage of the excavation certified and the total value
thereof according to the contract of construction, or
in case the same is for material furnished, then an
estimate of the total value of such material according
to contract. Such certificates shall further show the
percentage of such total value of the work or ma-
terial to be paid by the county or counties, and if the
proportion has been fixed by the district court, such
certificate shall further show the proportion of such
total value to be paid by the respective counties. Such
certificate shall be executed in duplicate by the said
engineer, or in such number as may be necessary and
as many thereof marked “duplicate” shall be delivered

"to the contractor as there are counties affected, and

such engineer shall further file one thereof with the
county auditor of each county affected; provided, that
except as hereinafter provided, no engineer in drain-
age proceedings shall by preliminary certificate cer-
tify or recommend for payment, and no county auditor
shall cause to be paid a sum exceeding 85% of the
total value of work done and approved, or exceeding
85% of proceedings wherein the contract of construc-
tion has been entered into prior to the passage of this
act, before the issuing and-delivering of the said war-
rant to such contractors there shall be filed with the
said county auditor the assent thereto’ in writing of
the .surety on such contractor’s bond, such assent to
provide that such payment upon such preliminary cer-
tificates shall not in any manner affect or reduce the
liability of such surety upon such contractor’s bond.

The provisions of this action shall apply to all pub-
Jic ditch proceedings heretofore or hereafter insti-
tuted, under any law of this state, except state and
township ditches.

Provided, that no certificate or certificates of partial
completion or of furnishing of material shall be fur-
rnished or delivered by the engineer unless the said
certificate or certificates shall be accompanied by the
engineer’s written certificate that no loss will result
from such partial payment. Provided further, that
the county or counties paying a preliminary estimate
of the engineer on material furnished or delivered
shall have a lien on the said material to the amount of
all payments made thereon by such county or counties.

Provided, that the said certificate or certificates of
the engineer in the matter of any county or judicial
ditch proceedings of any other estimate or certificate
required under any of the drainage laws of this state
to be made by him, shall not constitute prima facie

N



MINNESOTA STATUTES 1923

C. 44

or other evidence of the truth of the contents thereof,
cr of the completion of any ditch or any part thereof
Ly the contractor or otherwise, or of the fulfillment of
the contract or part thereof.

It shall also be the duty of the engineer to inspect
the laying of tile, excavation and all other work of
construction from time to time, as provided for in the
specifications and provisions in his report and as pro-
vided for'in the contract for construction, and every

thirty days during the progress of the work to report

in writing to the county board or the judge of the dis-
trict court, as the case may be, as to all work com-
pleted since the last prior report, and his services for
making such inspection shall be paid for at the rate
and in the same way as his services in making his
original survey and report. (’05 c. 230 § 17, amended
09 ¢..469 § 6; 11 c. 384 § 13; "13 ¢. 567 § 1; ’15 c. 300

§ 83 "17 c. 441 § 11; ’19 c. 471 § 6) [5541]

Proviso of 1905 c. 230 § 17, authorizing partial pay-
ments (104-463, 1164+941).

Certificate of engineer under 1905 c. 230 held not final
and conclusive that contract has been fully performed
(112-516. 12841008).

112-516, 12841008, to effect that, on refusal of board
to approve final certificate of engineer, contractor may
bring action on contract to recover balance due, fol-
lowed and applied (114-448, 1314635).

’23 ¢. 107 authorizes counties of over 45 and less than
58 congressional townships where warrants were issued
prior to January, 1918, and which are ‘“not paid for
want of funds” as to a special drainage project, 'because
of deficit, to assess and extend same for general taxa-
tion (1225506, 1424899; 123-61, 1424945). Judgment is
res adjudicata against tax-payers, public officials and
municipality (125-461, 1474+448). Statute not unconsti-
tutional (137-409, 1634746). t
(140-28, 167+114). Engineer's certificate, unapproved, as
evidence of completion of ditch (145-239, 176+763). No
method is prescribed by statute for review of action
of board in refusing approval of engineer’s final_ certi-
ficate, and any proper common law remedy is available
(148-181, 1814.324).

6695. Payment of interest on ditch warrants to be
made annually—That in all cases where a warrant
has been or shall be issued by the auditor of any
county under and pursuant to the provisions of Sec-
tion 5541 of the General Statutes of Minnesota [6694]
for the year 1913 or any other section or act relating
to proceedings to lay out or construct any drainage
system under or pursuant to the laws of this state and
there shall be no cash in the fund therein mentioned
to pay said warrant when the same is presented, and
the county treasurer shall endorse said warrant “not
paid for want of funds,” and shall date and sign said
endorsement as in said act provided, then and in that

“event the interest on said warrant therein provided

shall be paid on said warrant annually on the 1st day
of July in each year until said warrant is called in and
paid by said treasurer, or bonds are issued by the
county to care for said warrants. Provided, that in all
cases where such warrants are issued and no cash is
available in the fund upon which said warrant is drawn
to pay the.same, then the limitation of the right of
action upon such warrant shall not begin to run as
provided in Section 7701 of the General Statutes of
1913 until cash is available in such fund for the pay-
ment of such warrant. (’15 c. 246 § 1, amended 23 ec.

362 § 1)
123-61, 1424945; 135-275, 1604766.
6696. Bonds to be issued after lien statement has

been filed with register of deeds—The county board of
each and every county wherein any drainage ditch is
proposed .to be wholly or partly located and estab-
lished, or wherein lands are located which are assessed
for benefits by reason of the construction thereof, are
hereby authorized after the lien statement prepared

' by the county auditor has been filed in the office of the

register of deeds, to issue the bonds, of their respec-
tive counties in such amounts as may be necessary tg
defray in whole or in part, the expenses incurred or
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to be incurred in locating, constructing and establish-

, ing ‘or repairing so much of any such ditch as may be

located within said county; or in such relation to such

county as to affect lands therein within the terms of

this act. All such bonds shall be sold and negotiated

as provided by section 1856 of the General Statutes

of Minnesota 1918 [1943], and not otherwise. The

word “expenses” shall be construed to mean and cover

every item of cost of said ditch from its inception to -
its completion, and all fees and expenses to be incurred,
in pursuance theredf. Such bonds shall be payable at

such time or times not to exceed twenty years from

their date, and shall bear such rate of interest not to

_exceed six per cent per annum, payable annually or,

semi-annually, all as the county board shall by resolu-

tion determine. Each bond shall contain a recital that

it is issued by authority of and in strict accordance with

the provisions of this act, or such bond may be in such

form as the state board of investment may prescribe,
and shall be signed by the county auditor, who shall

keep a record thereof. Said county board shall have

power to sell and negotiate said bonds, as hereinbefore

provided, but for not less than their par value. The

proceeds from the sale of all such bonds shall be placed

in a general ditch fund which is hereby created. The

county auditor shall keep a separate account with each

drainage ditch system, which account shall be credited

with all moneys arising from the sale of bonds, all

moneys received as interest or penalties or upon liens,

charges, assessments and from all other sources on

account of such drainage -system, and which account

shall be debited with every item of expenditure made

on account of such drainage system. Such county

board shall provide moneys for the payment of the .
rrincipal and interest of said bonds as they severally
mature, which moneys shall be placed in the general
diteh fund, into which fund it may transfer any sur-
plus moneys remaining in the general revenue fund or
other funds of the county which can be properly used
for the purpose of this act, into which fund shall be
raid all moneys received from the payment of any
liens ‘created under the provisions of this act. And
such board is hereby authorized to pay drainage bonds
issued under the provisions of this chapter out of any
available funds in the county treasury, when the
moneys on hand in the general ditch fund of the treas-
ury are insufficient to meet the payment of bonds is-
sued in ditch proceedings when the same mature, but
the fund from which such moneys have been taken or
used for the payment of bonds as they mature shall
be replenished with interest at the rate of six per cent
per annum from collections of unpaid assessments, for
ditches, drains or watercourses constructed under any
proceedings had hereunder.

Except as herein otherwise stated, the provisions of
this act shall not affect the rights or liability of any
party to any existing contract or any surety on any
existing bond, and existing statutes shall be deemed in
force as to all such contracts and bonds. (06 c. 230
§ 18, amended 07 c. 367 § 3; '09 c. 469 § 7; ’15 c. 300
§ 4; 17 c. 441 § 12) [5542] .

Bonds direct and general obligations of county (117-
50, 134+226).

’23 c¢. 5 legalizes certain bonds in proceedings under
'11 ¢. 54, as amended '17 c¢. 441 § 17. Contract by county
for sale of its bonds for less than par, is, as between
ggiginal parties, void, under this statute (145-77, 1764

6).
123-61, 1424945; 135-275, 1604766.

6696A. Public examiner to adjust drainage ac-
counts—Upon application of any county in the state,
indicated by resolution of the board of county commis-

- sioners entered in its minutes, it shall be the duty of

the public examiner, in addition to his other duties, to
examine into the accounts and records controlling the
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drainage projects of the county and establish a sys-
tem of accounts with each drainage system in the
county as required by section 4, chapter 300, Laws
1916, . ’

The expense of the. examination and establishment
of the accounting system provided for in the preceding
section, including the payment of compensgtion to the
examining accountant at not more than eight dollars
per day and traveling and hotel expenses, as certified
by the public examiner, shall be audited and allowed
by the board and paid into the state treasury and cred-

ited to the public examiner’s contingent fund. (’19 c.
471 § 16)
'21 c. 182 § 1, amended '23 c¢. 376 § 1, authorizes

" county board of counties of not Jess than 95 nor more
than 110 full or fractional congressional townships with
at any time an assessed valuation of not less than
$6,000,000 and not more than $12,000,000 to issue re-
funding 'bonds, etc., relating to certain drainage proj-
ects. :

21 c. 222, applies to judicial ditch. projects pursuant
to '05 c¢. 230, legalizing such contracts, prior to April 8,
1921, under G. 8. ’13 § 5536 and liens thereunder and
providing for the iksuance of ‘bonds relating thereto,
exempting pending proceedings.

15 c¢. 301 legalizes the transfer of moneys, theretofore
made, from ditch to revenue fund, and same has not
been repaid and validates bonds therefor not to exceed
$25,000, however. providing for specific proceedings as
prerequisite to the issuance of such bonds.

6697. Definition—*“Drainage ditch bonds” as used
herein mean any bonds issued under the provisions of
Chapter 230, General Laws 1905, or of any act amend-
atory thereof or supplemental thereto. (23 ¢. 72 § 1)

6698. Application—This act shall apply and be

operative in the case of any county which, at any time, -

shall have paid any of the principal or interest of any
of its drainage ditch bonds (1) with moneys in its
general ditch fund applicable to a ditch other than the
ditch in connection with which such bonds were is-
sued, or (2) out of county funds othef than the gen-
eral ditch fund, or (3) out of the proceeds of county
warrants issued and outstanding, and a shortage in re-
spect to the general ditch funds exists by reason there-
cf, and also in the case of any county where it shall,
at any time, appear that the moneys in its general
diteh fund will not be sufficient to pay in full the prin-
cipal and interest of its drainage ditch bonds to be-
come due according to their terms within one year fol-
lowing the date of the county auditor’s certificate here-
inafter provided for. (23 c. 72 § 2)

6699. County boards authorized to issue difch
bonds—Interest rate—The county board of any such
county is authorized and empowered to issue and sell,
{from time to time, the county’s bonds for the purposes
of its general ditch fund. The maximum principal
amount of such bonds outstanding in the case of any
county shall not at any time exceed the sum of sev-
enty-five thousand dollars ($75,000.00). Such bonds
shall be designated Drainage Funding Bonds or by
some other appropriate name. Their issuance shall be
authorized by resolution of the county board, and they
shall be signed by its chairman and attested by the
county auditor, who shall affix his seal. They shall
bear interest at a rate not exceeding six per cent per
annum, payable semi-annually, and shall mature se-
rially in annual installments, as nearly equal as con-
veniently may be, the first installment to be payable in
not more than five years, and the last installment in
not more than fifteen years from the date of said
bonds. They shall be sold as provided by § 1856, Gen-
eral Statutes 1913. (23 ¢. 72 § 3) .

.6700. Auditor shall make certificate—Before any
bonds shall be authorized or issued under the provi-
sions hereof, there shall be first presented to the
county board and entered in its records, a certificate
signed by the county auditor under his seal. This cer-
tificate shall state (1) the amount which will be re-
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quired to make good any existing shortage within the
meaning of Section 2 hereof, and (2) the probable
amount which will be required to pay the principal or
interest of the county’s.outstanding drainage ditch
bonds to become due within' one year from the date of
such certificate. The certificate shall state such
amounts in detail, and shall specify the part thereof
which is applicable to each -of the several county
ditches. Such certificate of the county auditor shall
be conclusive evidence that the county has authority to
issue bonds under the provisions hereof to an amount
not exceeding the aggregate amount specified in any
such certificate, and not exceeding in the aggregate
the sum of seventy-five thousand dollars (3$75,000), as
provided in Section 3 hereof. (’28 c. 72 § 4)

6701. Purpose—The proceeds of any such bonds
paid into the treasury shall be placed in the general
ditch fund, and applied to the purpose for which they
are issued. The county auditor shall keep a separate

-account with each ditch in ¢onnection with which any

of the proceeds of any of such bonds are used, and
when the collection of assessments on account of such
diteh at any time produces a surplus in excess of the
obligation on account of such ditch to the general ditch
fund, such surplus shall be applied to the payment of
the principal or interest of such bonds. (23 ¢. 72 § 5)

6702. Obligation of county—Any bonds which a
county may issue hereunder, shall be general obliga-
tions of the county, but shall not be included in deter-
mining such county’s net indebtedness under the pro-
visions of any applicable law. (’23 c. 72 § 6)

6703. Statement and sum\mary——At the earliest
practicable time after the letting of the contract for
the construction of any ditch, as herein provided, the
auditor of each county affected thereby shall make in
tabular form a list and statement showing the follow-
ing facts, and in the order named, viz:

First—The names of the owners of all lands and the
names of all public or corporate roads or railroads
within their respective counties benefited by the con-
struction of such proposed work as appears from the
viewers’ report, as affected by the order of confirma-
tion of the board or judge, as aforesaid.

Second—The description of said lands as the same
appears in such report as so affected, together with the
total number of acres in each tract, according to the
assessment rolls or tax lists of such county.

Third—The estimated number of acres benefited in

"each tract of said land, as shown as aforesaid.

Fourth—The estimated amount of benefits and dam-
ages to each of said tracts of land and the estimated
amount of benefits and damages to each public or cor-
porate road or railroad, as the same appears in such
viewer’s report, as affected by the order of confirmation
of the board or judge as aforesaid, or as changed by
the jury or court. ’

Fifth—The amount that each of said tracts of land,
and that each of said corporate roads or railroads so
benefited will be liable for and must pay into the
treasury of each county for the location, construction
znd establishment of such ditch, which said amount
shall be determined as follows: Said auditor shall
make a full statement showing the total cost of each
ditch, under each separate petition for such ditch, and
each petition and each ditch located, constructed and
established shall be known and designated by a number
to be given to it. Such statement shall be headed as
follows: Statement showing cost of ditch No.......
To whom paid...... For what paid...... Amount paid
...... Said statement shall be summed up, showing in
figures the total cost of each ditch, and_shall be at-

.tached to and form a part of the statement herein pro-

vided for. The total cost shall then be divided by the
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- total estimated benefits as provided for in subdivision

five of this section, for the rate of cost on each one
dollar of benefits, the auditor not to be obliged to carry
out and use a smaller fraction than one-tenth of one
mill. The amount of estimated benefits to each tract
of land, and to each public or corporate road or rail-
road (as hereinbefore provided for) shall be multiplied
by said rate, and the result set down in the proper
column opposite each of said tracts of lands, public or
corporate roads or railroads; and such result so ob-
tained, less the amount of damages, if any, shall be the
amount that eacH of said tracts of land, public or cor-
porate roads or railroads will be liable for on account
c¢f such improvement. (’05 c¢. 230 § 19) [5543]

Duty to file statement is attribute of office of auditor,
and not discretionary with person holding office. Delay
of four years not fatal., Mandamus to compel filing
lies (111-10, 1264479).

See 111-10, 126+479; 135-276, 160.4766.

'19 c. 180 legalizes proceedings where contract for
construction was let at a cost greater than the benefits
to be derived, except pending proceedings.

'19 c. 182, legalizes proceedings theretofore taken, for
deepening and extending drainage projects, and walidat-
ing bonds for same.

6704. Ditch liens—That whenever the engineer in
charge of the county ditech proceedings instituted under
Section 5523, General Statutes of Minnesota for 1913
[6703] and acts amendatory and supplementary there-
to, at the request of the land owner whose land is
assessed for benefits for defraying a part of the cost
of constructing any such county ditch, has let or caused
to be let a contract for the laying of a tile drain or
open ditch over and across said land as a part of said
county ditch system although not included in the en-
gineer’s report thereon, and the cost of doing said work
iz in excess of 10% of the total original contract price
for the construction of said ditch, and said additional
ditch has actually been constructed and the person,
firm or corporation so requesting such additional ditch
improvement to be made shall file in the offices of the
Register of Deeds of said County and of the County
Auditor of said County within which sueh improvement
is made, a written consent and agreement by the own-
er of said land and any mortgagee or mortgagees hold-
ing mortgages thereon to have such entire cost of such
additional improvement assessed as a benefit and to be
and to stand as a first.and prior lien until fully paid
against said land across which said tile drain or open
ditch is laid, including any and all additional engineer-
ing expenses required by such additional improvement,
in all respects as though said additional improvement
had been included in the engineer’s report on said ditch
and said improvement had been included in the con-
tract awarded by the County Auditor for the construe-
tion of said ditch, said County Auditor on the filing in
his office of a verified, itemized claim with the en-
gineer’s written approval of the correctness thereof, by
the party with whom the engineer contracted for the
making of said improvement, stating that said .im-
provement has been made according to said contract
and the actual cost thereof, is hereby authorized and
directed to issue his warrant drawn upon the said
county ditch fund in favor of the person, firm or cor-
poration with whom said engineer entered into said
contract and who actually performed the work.and
furnished the material for the making of each addi-
tional improvement, for the total cost thereof as set
forth in said verified claim. And said County Auditor
is further authorized and directed to amend the view-
ers’ report of benefits and damages by assessing as
benefits against the land so Benefited by such addi-
tional improvement, the entire cost thereof, and to
amend the orders of the County Board accepting and
confirming said viewers’ report and ordering the estab-
lishment of said ditch, by adding thereto as an addi-
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tional assessment against the lands across which said
additional improvement is laid, the entire costs thereof,
and shall include in the Auditor’s tabular lien state-
ment if not already filed in the office of the Register of
Deeds, and if filed at the time of the taking effect of
this act shall make and file in the office of the Register
of Deeds of said County an additional or supplement-
ary lien statement required by Section 5543, General
Statutes of Minnesota for 1913 [6703], showing the
entire cost of such additional improvement as a lien
against the land upon and across which said improve-

- ment has heretofore been constructed and said lien

statement when so filed and recorded shall be and con-
stitute a valid and -prior lien upon said land, in all re-
spects as though originally included in the viewers’ re-
port as confirmed by the County Board of said County,
and- said lien shall be paid at the same time, in the
same manner and be in force in all respects in the same

way as other liens for benefits resulting from the con-!

struction of said ditch. The total cost of said addi-
tional improvement shall be paid by the owner of the
land across which said additional improvement is con-
structed in conformity with the statutory requirements
for the payment of such lien as set forth in the order
of the County Board confirming and accepting said
viewers’ report and establishing said ditch. (23 ec.
248 § 1)

6705.
statement shall then be signed by the auditor in the
presence of two attesting witnesses, and be duly ac-
knowledged by him, and shall then be duly filed with
and recorded by the register of deeds of such county.
The amount which each tract of land and each public
or corporate road or railroad will be liable for, and the
interest thereon, as hereinafter provided, shall be. and
remain a first and paramount lien on such land, public
or corporate roads or railroads, until fully paid; and
shall take precedence of all mortgages, charges, in-
cumbrances or other liens whatever, such payments
may be made as hereinafter provided. Such filings
shall be deemed notice to all parties interested of the
existence of such lien. The fees of such register of
deeds for such recording shall be paid by the county,
on the allowance of the board of county commissioners,
and said statement, after the same has been recorded,
shall be returned to the auditor, to bé by him placed
with the other papers relating to such diteh, and care-
fully preserved by him. (°05 c¢. 230 § 20) [5544]

135-276, 160+766.

6706. Corrected summary statement of ditch pro-
ceedings to be prepared by county auditor and filed with
register—That in all cases in this state where a public
drainage ditch has been regularly established by order
of a county board or by order of the district court or
a judge thereof pursuant to the provisions of Chapter
230 of the General Laws of Minnesota for 1905 and
acts amendatory thereof or supplementary thereto, and
where a county auditor or county auditors, as the case
may be, has made a tabular statement and summary
as required by Section 19 of Chapter 230 of the General
Laws of Minnesota for 1905 [6703] and filed the same
for ‘record in the office of the register of deeds in and
for the proper county, which said statement and sum-
mary is erroneous and which does not conform to the
order of the county board or the order of the district
court or the judge thereof, as the case may bd, the
county auditor or county auditors, as the case may be,
shall at the earliest practicable time after the discov-
ery of said error make and prepare in tabular form a
correct list and statement of the facts required by

" said Section 19 of Chapter 230 of the General Laws of

Minnesota for 1905 [6703], the said corrected state-
ment to be signed and executed by the county auditor
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or the county auditors, as the case may be, in the man-
ner required by Section 20 of Chapter 230 of the Gen-
eral Laws of Minnesota for 1905 [6705], which said
-corrected statement and summary shall then be filed
with and recorded by the register of deeds of the proper
county. (’15 c. 178 § 1)

6707. Corrected statement to take place of erron-
ecus statement—That when said corrected statement
and summary has been prepared and filed for record
as hereinbefore provided, then and thereupon the said
corrected statement and summary shall take the place
of the said erroneous statement and summary and the
amounts set forth therein shall be of the same force
and effect as liens against the lands described therein
as if the erroneous statement and summary had been
correctly made and in conformity with the order of
the county board or of the district court, as the case
may be. (’15 c. 178 § 2)

6708. Release of lien as to erroneous statement—
That in any case where it becomes necessary to make a
corrected statement and summary as hereinbefore pro-
vided, the county auditor of any county affected is
hereby authorized to release and discharge of record
the liens set forth in the erroneous statement and sum-
mary in the manner following, to-wit: he shall issue
under his hand and official seal a certificate stating
that the original statement and summary has been
found ‘'to be incorrect; that a true and correct state-
ment and summary has been filed in his office and for
record in the office of the register of deeds, and that
the liens set forth in the corrected statement and sum-
mary are substitutes for and in lieu of the liens set
forth in the erroneous statement and summary, and
shall authorize the register of deeds in and for the
proper county to release and discharge the liens set
forth in said erroneous statement and summary, and
shall direct said register of deeds to substitute in lieu
thereof as liens against the lands described therein the
amoungs set forth in the corrected statement and sum-
mary; and when said certificate is recorded in the office
cf the register of deceds the liens evidenced by the
erroneous statement and summary shall thereupon be
released and discharged and the corrected statement
and summary and the. liens evidenced thereby shall
take the place and be in lieu thereof. and the register
of deeds in and for the proper.county shall thereupon
be authorized to release. and discharge the original
tabular statement and summary and the liens evi-
denced thereby of record. (’15 e. 178 § 3)

6709. Application of payment on corrected state-
ment—That in any case where a corrected statement
and summary is made and filed as hereinbefore pro-
vided after one or more installments of the liens set
forth in the erroneous statement and summary have
been collected by the treasurer of the proper county,
or have been placed on the tax rolls for any year but
not collected, then if the amount of the lien set forth
in the corrected statement and summary against any
particular description is less than the amount set forth
in the erroneous statement and summary, the county
auditor of the proper county shall make each of the
installments unpaid proportionately lesser, so that the
total amount collected as a lien against any particular
description shall be equal to the amount set forth in
the corrected tabular statément and summary with in-
terest heréon; and if the amount of the lien set forth
in the corrected statement and summary is more than
the amount set forth in the erroneous statement and
summary, the county auditor of the proper county shall

make each of the installments unpaid proportionately

larger so that the total amount collected as a lien
against any particular description shall be equal to the
amount set forth in the corrected tabular statement
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and summary with interest thereon. (’15 c. 178 § 4)

6710. Actions of county auditors to make correc-
tions legalized—That in all cases where the county
auditor or county auditors, as the case may be, have
proceeded in the manner herein provided for correcting
erroneous statements and summaries in county or
judicial ditches, the same are hereby in all respects
legalized and the erroneous statement and summary is
hereby declared to be null and void and the corrected
statement and summary is hereby given the same force
and effect as if an erroneous statement and summary
had never been made or filed (’15 ¢. 178 § 5)

6711. Cost of culverts to be added—That in all cases
in this state where a public drainage ditch has been
regularly established by order of the district or a
judge thereof, pursuant to the provisions of chapter
iwo hundred thirty (230) of the General Laws of Min-
nesota for 1905, and acts amendatory thereof or supple-
mentary thereto, and where (first) in the course of
construction of such ditch, it has been found necessary
by the engineer in charge of the said ditch to install
culverts in the said ditch to proteet said ditch against
the caving of banks or for any other reason, and
(second) where in making his preliminary estimate
of the cost and items of said ditch, the engineer mak-
ing said estimate did not include therein the cost of
the said culverts, and (third) where the added cost of
the said ditch caused by the installation of said cul-
verts increases by more than ten per centum the total
original contract price for the construction of such
ditch, and (fourth) where the total cost of the said
arainage ditch, including the added cost of such cul-
verts, does not exceed the total amount of the assess-
ment for benefits as returned by the viewers and fixed
by the court, and (fifth) where the engineer in the
matter of said ditch makes certificate of the facts cer-
tifying to the foreg01ng requirements and files such
certificate in the office of the county auditor of each
county affected by such public drainage ditch, then and
in that case the county auditor or county auditors shall
in making and filing lien against the various lands as-
sessed for the cost of the said ditch, include therein as
one of the items of the said lien and of the lien stated,
the cost of such installation of said culverts, the same
as if said_cost of such installation were included in the
original estimate of the said engineer in the matter of
said diteh. (13 c. 379 § 1) [5545]

6712. Interest—Premium on bonds—The amount
that each tract of land, public or corporate road or
railroad shall be liable for on account of the location,
construction and establishment of any ditch or ditches
under the provisions of this act shall bear interest
from the date of the filing of the auditor’s statement
in the register of deeds’ office at a rate of interest not
exceeding six per cent (6%) per annum until paid, 'such

_rate of interest to be fixed and determined by the

county board in case of a county diteh or by the judge
of the district court.in case of a judicial ditch at the
time of establishing such ditch. Provided, that when
Lionds are issued by the county for the construction and
establishment of such ditch the same rate of interest
shall be charged as said bonds so issued bear; pro-
vided, further, that in any case and at any time after
the establishment of any ditch, the county board in
case of a county ditch or the district judge in case of a
judicial ditch may, upon such notice as shall be re-
spectively ordered, and upon a showing of cause there-
for, either change or modify any order previously made
fixing and determining the rate of interest, or fix the
rate of interest in case the same has not been prev-
iously fixed, or change the existing rate of interest.
All interest shall constitute an additional lien on
said lands or roads until fully paid, which said interest
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when about to be paid shall be computed by the county
auditor. If bonds are sold at a premium, such prem-
ijum shall be used as far as may be to make up any
deficiency in the assessments levied by the county
auditor or county auditors in the proceedings, and the
balance remaining of such premium, if any, shall be
used as far as practicable, in keeping such ditch in
proper repair and free from obstruction so as to an-
swer its original purpose. (’05 c. 230 § 21, amended

11 c. 384 § 12) [5546]

'21 c¢. 155 is unconstitutional (154-371, 1914931).

’11 c¢. 273 § 1, legalizes, confirms and validates levies
of interest- made in proceedings for ditch where no bonds
were issued. .

6713. Payment of liens—That payment of such liens

shall be made to the treasurer of such county, as fol-
lows:

One-tenth of such principal on or before November
1st subsequent to the filing of lien in the office of the
register of deeds and one-tenth on the first day of
November of each year thereafter until the whole
thereof is paid.

Provided, that if in the final order establishing said
ditch or at any time thereafter the judge of the district
court or the county board, in his or its discretion so
orders, then payment of such lien shall be made to the
said treasurer as follows: ' .

One-fifteenth of said principal on or before five years
fromi November 1st subsequent to date of said filing
in the office of the register of deeds and one-fifteenth
on the 1st day of November of each year thereafter
until the whole amount of said principal is paid.

Except as provided in section 5545, General Statutes
1913 [6711], the said principal lien shall bear interest
at a rate not to exceed six per cent (6%). per annum
payable annually on November 1st, reckoned from the
date of the filing of the lien statement in the office
of the register of deeds, and interest on the whole of

the principal of such lien. remaining from time to time

unpaid shall be paid annually on November 1st, ex-
cept as hereinafter in this section otherwise provided.
In case bonds shall be issued by the county then the
lien shall bear the same rate of interest as such bonds.

On or before the fifteenth day of November next
following such filing the county auditor shall for the

purpose of enforcing payment of such lien enter on a

ditech lien record of said county the whole amount of
such lien remaining unpaid against each respective
tract of land subject thereto, and shall at the same
time or before tax lists for such year are turned over
to the county treasurer, compute interest as in this
law provided on such unpaid amount to the 1st day of
June following, and shall enter such interest together
with the installment, if any then due. on the tax lists
for such year and each thereof (installment and inter-
est) shall be collected in the same manner as real
estate taxes for that year on the tract in question are
collected and the county auditor shall, in same manner,
each year thereafter, compute interest on amount of
such lien remaining unpaid and not previously entered
on tax lists of prior year or years, together with in-
terest to the 1st day of June, and enter the same on
the tax lists with such portion of the principal of such
lien as shall be due, said installment and interest to
be collected in the same manner as the first payment,
until the whole amount of any such lien and accumu-
lated interested shall have been so entered on the tax
lists of such county and all of the provisions of law
now or hereafter existing in relation to the collection
of real estate taxes so far as applicable hereto are
bereby adopted for the purpose of enforcing payment
of such liens and installments thereof and of the in-
terest thereon and of each of the same, but no penilty
shall be added to any such installment of principal or
~
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-interest in case of default in the payment thereof, but

such installments of principal and interest shall draw
interest from said 1st day of June until paid at six
rer cent per annum.

When payment of the full amount of such liens, with
accumulated interest, shall thus, or at any one time be
made, the auditor, upon presentation of a receipt from
the treasurer to that effect, shall issue under his hand
and official seal a certificate of such payment, and the
same when recorded in the office of the register ¢f
deeds, shall release and discharge said lien of record
for which service the auditor shall be entitled to re-
celve from the applicant for release the sum of 25
cents for each description of one hundred and sixty
(160) acres or less included in his said certificate.

If any items of the cost of a ditch established under
this or any prior dramage law by the terms of which
the cost of construction is assessed against the bene-
fited property or corporation, from its inception to its
completion, has been or shall be omitted from the or-
iginal tabular statement for assessment made and filed
by the auditor, with the register of deeds, then a sup-
plementary statement for assessment shall be made by
said auditor in the same form and manner as the or-
iginal statement, so far as practicable, showing such
omitted costs, which supplementary statement for as-
sessment shall be filed for record in the office of the
register of deeds and shall be due, payable and col-
lectible in the same manner, time and form as if a
part of the last annual installment of the original as-
sessment. (’05 c. 230 § 22, amended 09 c. 469 § 8; '15

c. 300 § 5; '21 c. 508 § 4) [5548]

135-276, 1604.766.
Whether lake was meandered and could be drained
under 15 ¢. 300 (142-37, 1704884.)

6714. ' Liens and payments—In all cases in which a
lien has been established against any tract or tracts of
land comprising more than one governmental lot or
forty-acre subdivision by reason of benefits assessed
thereon in any drainage ditch proceeding and no in-
stallment of such assessment or interest thereon shall
be in default, any person or corporation having an in-
terest in said land, or any part thereof, may ‘petition
the district court of the county wherein such land is
situate to have such lien apportioned between or among
specified portions of such tract or tracts. Upon the
filing of* such petition the court shall, by its order fix
a time and place dt which said petition shall be heard
and requiring personal service of a notice of such hear-
ing to be served upon the county auditor, the occu-
pants of such premises and on all parties having an
mnterest in said premises as shown by the records in
the office of the register of deeds of such county at
least ten days before such hearing; or if for any
reason personal servicé can not be made upon all of
said persons, notice shall be given by two weeks’ pub-
lication in a legal newspaper published at the county
seat of such county in lieu of personal service. At the
time and place appointed by the court for a hearing
upon such petition or at the time to which such hearing
may have been adjourned, the court shall hear any
and all evidence bearing upon the matter set out in
said petition and as to what will be a proper and equit-
able apportionment of said lien between or among the
portions of such original tract which it is desired shall
be encumbered by separate liens and shall thereafter
by its order apportion such lien among such tracts,
but in no case shall the aggregate of said separate

. liens be different from the amount of the unpaid por-

tion of the original lien. A certified copy of the order
apportioning said lien shall be recorded in the office
of the register of deeds of such county and filed in the
office of the county auditor which shall operate as a

923
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division and apportionment of such original lien be-
tween such various tracts of land originally covered
thereby and shall operate as a release of each of said
tracts from said lien, except the amount so apportioned
pgainst it and thereafter the amount apportioned to
each of such respective tracts shall be entered separ-
-ately against such tract upon the tax list and so re-
ported to the treasurer for collection and not reduction
or abatement of the amount so apportioned shall be
thereafter made. ('19 c. 471 § 7)

6715. State and railroad lands assessable—All lands
owned by this state, and all lands owned by any rail-
road or other corporation, benefited by-any such ditch,

drain or water course, shall be liable for such benefits

the same as taxable lands. (’05 c. 230 § 23) [5549]

6716. Township, village, city or county, subject to
assessment for benefits and procedure for payment—
Any township, village, city, county or other municipal-
ity receiving any benefits from the construction of
drainage improvement under the provisions of this
act shall be assessable therefor for any improvements
to any public roads, street or other property owned or
controlled by such municipality, and in the case of vil-
leges or cities they shall also be assessable for any
benefits derived from the construction of such drainage
improvement by way of furnishing an outlet for drain-
age of surfage waters from within or in the vicinity of
such city or village and for the removal of unhealth-
ful conditions in the vicinity of such village or city by
the drainage of stagnant waters from within or in
the vicinity of such city or village, or for the furnish-
ing of any other drainage or sewer outlet that may
result in any benefit to or improvement of the health-
ful conditions of said city or village, and it.shall be
the duty of the viewers appointed under the provisions
of this law to assess such benefits to such municipal-
ities. Whenever any public road or street shall have
been found to be so benefited the city, village, town or
county which is by law chargeable with the duty of
keeping such road or street in repair shall be assessed
the amount of such benefits accruing to such road or
street within the limits of such town, village, city or
county, and all benefits that shall result to any such
village or city in consequence of being furnished an
cutlet for drainage of any kind or improvement of the
lhealthful conditions of said city or village as herein-
before specified, shall be also assessed against such
village or city, by reason of the construction of such
improvement and the same, being fixed and determined
by order of the board or court at any final hearing, or
in case of appeal at any subsequent hearing before the
court, the amount of the liability of such municipality
for such assessed benefits shall be determined in the
manner provided in section 5543 of the General Stat-
utes of Minnesota of 1913 [6703] and the amount thus
ascertained shall thereupon become a liability of such
city, village, town or county, and shall be due and pay-
able in ten annual installments beginning on the first
day of June next following the date of the entry of
the lien against private individuals as herein provided,
and if such installments are not paid within thirty days
after its maturity the amount thereof shall be ex-
tended by the county auditor against all the property
in such city, village or town liable to taxation, and a
levy thereof made thereon and the same shall become
due, to be paid and collected in the same manner and
at the same time as other taxes. In the event that
for any reason an additional lien statement shall be
filed in any drainage improvement the same method

shall be pursued to ascertain the actual liability of

each municipality or other party, and additional lien
statement made and filed with reference to municipal-
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ities the same as in the case of lands or individuals.
Provided: when any public road found to be benefited
ie a county or state road, as defined by the laws of this
state, the benefits aceruing thereto shall not be as-
sessed against any city, village or town chargeable
with the duty of keeping such roads in repair, but the
same’ shall be assessed against the county and the
amount thereof shall be charged to and paid out of
the general road and bridge fund of said county.
Whenever the lands of any railroad company shall be
determined in any such proceeding to be benefited by
any such improvement said lands shall be assessed
their just proportion of the benefits as other lands are
assessed, and such assessments shall be collected from
the owners of such lands and in the same manner as
in the case of other lands.

Whenever any railroad or the lands of any railroad
company shall be determined in such proceedings to be
benefited by any such ditch, such railroad, or the lands
of such railroad company shall be assessed their just
proportion of such benefits as other lands benefited are
agsessed, which assessment shall be collected from the
owner of such railroad or from such railroad com-
pany in the same manner as personal taxes are col-
lected by law. From the date of the filing by the
county auditor or in the office of the register of deeds
of the statement aforesaid, the amount of such assess-
ment, with interest, shall constitute a lien against all
property of such owners and railroad company within
such county. Such lien may be foreclosed by aection
in the same manner as provided by law for the fore-
closure of mortgage liens. (’05 c¢. 230 § 25, amended
09 c. 469 § 9; 17 c. 441 § 13) . [5551]

6717. County boards to keep ditches in repair—The
county board of the several counties in this state with-
in which is constructed or may hereafter be construct-
ed, any state, county or judicial ditch lying wholly or
partly within such county, shall keep the same or such
part thereof as lies within such county in proper re-
pair and free from obstruction in the manner specified
in this act so as to answer its purpose,-and in case
there is sufficient funds to the credit of the drainage

_ditch or system to make such repair, and the improve-

ment consists of cleaning out and repair only, such
funds may be expended by the county board for such
purpose without further assessment as specified in
this act; but no part of the original diteh fund shall
be used for repair or cleaning out a ditch until the
same has been completed according to plans and speci-
fications. In case there is not sufficient funds to the
credit of such drainage ditch so to be repaired, the
county board may pay for the same out of the general
revenue fund of the county, and to raise the necessary
money to reimburse that fund it is hereby authorized
to apportion and assess the costs of such repairs upon
all lands originally assessed for benefits in proceed-
ings for the Construction of such ditch said apportion-
ment and assessment to be in the same proportion as
was originally assessed for benefits. If the improve-
ment needed consists of the cleaning out and repair of
a state ditch that has been constructed otherwise than
by assessment against property benefited, or if it con-
sists in the deepening, widening or extending of a
county, state or judicial ditch then the. county board
or district court, as the case may be, is hereby author-
ized to cause the benefits and damages that will result
from such improvements to be ascertained and deter-
mined and to assess the cost of the same against the

property benefited by the construction of the original.

ditch .and all property benefited by the construction of
any subsequent ditch or lateral, public or private,
emptying into said original ditch or any lake or pond
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_to which said original ditch forms an outlet or which

contributes to the necessity of deepening, widening or
extending said original ditch to obtain a better.outlet,
in proportion to the benefits received, in the manner
provided in this Zet. (05 c. 230 § 26, amended ’07 c.
367 § 4; 09 c. 469 § 10; "11 c. 384 § 8; "13 ¢. 179 § 1;
’15 ¢. 300 § 6; 21 c. 508 § 5) [5552]

1905, c¢. 230 § 26, so far as it attempted to confer
authority to enlarge a previously constructed ditch and
assess adjacent property, held unconstitutional (109-88,
12241120).

Cited (114-281, 13041103; 117-50, 1344226). .

' 141-445, 1704+504; 145-35, 176{4+183; 147-422. 1804537; 151—
311, 1864+715; 151-285, 1864713 151-274, 1864709; 153-268,
190+4255.

6717-1. Petition for repair or cleaning—Upon the
filing of a petition by any party, parties or corpora-
tion, municipal or otherwise, interested in or affected
by a drainage ditch with the county auditor of any
county in the case of a county, state or judicial ditch

lying wholly within such county, or with the clerk of-.

the district court of any county affected, in the case
of a state ditch affecting two or more counties, or with
the clerk of the district court where the original peti-
tion was filed in the case of a judicial ditch affecting
two or more counties, therein setting forth that such
drainage ditch, describing the same by number or
other description sufficient to identify the same, is out
of repair or that portions thereof are obstructed and
describing in general terms the nature, extent and lo-
cation of such obstruction, or that such ditch, by rea-

son of the addition of laterals, either public or pri- -

vate, or for any other reason is of insufficient capacity,
or needs deepening, widening or extending so as to
furnish sufficient capacity or better outlet, it shall be
the duty of the county auditor in the case of a ditch
lying wholly within such county to present the same
to the county board at their next meeting, and of such
clerk of the district court in case of a ditch affecting
two or more counties to present the same to the judge
of said court, within ten days from the filing thereof,
and thereupon it shall be the duty of the county board
or the judge of the distriet court, as the case may be,
to appoint a competent engineer to examine such
drainage ditch and make report thereon to said board
cr court, as the case may be. Such engineer shall give
bond in the manner now provided by law for the con-
struction of county ditches and shall within thirty
days from the date of -such appointment commence
such examination and surveys if necessary, and make
report to the board or court, as the case may be, at
as early a date as practicable, with his ‘recommenda-
tion thereon, and he shall submit with such report a
map of such drainage ditch or such portion thereof as
is obstructed or otherwise needs improving or extend-
ing and include therein sufficient detail to show the
nature and extent of stich obstruction and necessary
improvements and in case he shall recommend that
such ditch needs deepening, widening or extending a
map of the original ditch and all laterals or exten-
sions, public or private, open or tiled added thereto
and all lands affected by such original ditch and such
additions and a description of all the land affected by
such deepening, widening or extending of said ditch
shall be submitted therewith, including details, plans
and specifications and estimate of the cost sufficiently
complete to-enable the board or court to fully under-
stand the nature of the improvement and the extent
and probable cost thereof, and supply the necessary
details to let a contract therefor, and so far as appli-
cable and necessary said engineer shall in the perform-
ance of his duties comply with the requirements of
Section 5526, General Statutes of 1913 and amend-
ments thereto [6678], and in case of a state ditch that
has been constructed other than by assessment against

o
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the property benefited, the engineer’s report shall
cover the same around, and in addition thereto shall
give the description of all lands affected thereby and
so far as practicable the names of the owners thereof.

Upon the filing of the report of the engineer with
the county auditor, or with the clerk of the district
court, as the case may be, it shall be the duty of such
court or board to make the necessary inquiry to de-
termine to their satisfaction the accuracy of the facts
set forth and recommended in such report and petition
and for such purposes are authorized to order a hear-
ing thereon, giving such reasonable notice as may be
deemed necessary, and if it shall appear from such
report or the evidence presented in the case of a county °
or judicial ditch lying wholly within such county, and
the board shall find that all the improvement that is
necessary is that said ditch needs cleaning out or re-
pairing said board shall make its findings and order
-accordingly and direct the  county auditor of such
county to proceed to let a contract therefor in the
same manner as provided in Section 5536, General Stat-
utes of 1913 [6689], as in the case of county ditches
afd upon the letting of said contract, if there is not
sufficient funds to the credit of such ditch to make such
repair, it shall be the duty of the board to order the
county auditor to make and file in the office of the
register. of deeds a summary statement and lien as
provided in Sections 5543 and 5544, General Statutes
of 1913 [6703-6704], in the case of county ditches, and
it shall be the duty of the auditor to make and file
such statement and assess against the property bene-
fited in said original ditch proceeding in the same pro-
portion as in the construction of said original case of
the ditch, éxcept that in all cases where the total cost
of such cleaning out and repair, including expenses,
shall not exceed the sum of two thousand ($2,000) dol-
lars the same may be made payable, when ordered by
the board, in one to five equal annual installments, and
it shall be the duty of the auditor to include in such
statement and provide for the collection for the benefit
cf the county when funds have been advanced as here-
in provided interest upon the total sum so advanced at
six per cent per annum.

In the case of a judicial ditch extending into two or
more counties, if it shall appear from said report or
otherwise and the court shall find that the improve-
ment needed consists only of the cleaning out and re-
pair of such ditch or certain portions thereof, then the
court shall make its finding accordingly and by order
direct the county auditors of the several counties af-
fected to let a contract therefor according to the plans
and specifications of the engineer, and thereupon and
within twenty days thereafter, the county auditors .of
such counties shall proceed to let a contract for the
cleaning out and repair of such ditch in the manner
provided by Sections 5536 and 5587, General Statutes
of 1913 [6689, 6690], in the case-of judicial ditches,
and within twenty days after the letting of such con-
tract, the county auditors of such counties shall make
a detailed statement showing the cost of such im-
provement as shown by the contract, together with all
other costs and expenses connected therewith, and file
such. statement with the clerk of the district court
where the petition was filed, and thereupon it shall be
the duty of the clerk of said court to present the same
tosthe judge at the earliest date, who shall by order,
apportion the cost of such improvement among the
several counties in the same manner and. in the pro-
portion as the cost of the original ditch, and the county
auditors of the said several counties shall thereupon
make and file in the office of the register of deeds a
summary statement and lien as provided in Sections
5543 and 5544, General Statutes of 1913 [6703, 6704],

925
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in the case of judicial ditches, and assess the cost of
such improvement against the property in his county
benefited by said original ditch in the same proportion
as the original cost of such ditch and the county board
of said counties shall provide the funds to pay such
cleaning out and expenses in the same manner as here-
in provided in the case of cleaning out county ditches.

That in any county of this state having an area of
more than five thousand square miles, and wherein
drainage ditches costing in the aggregate over six
hundred thousand dollars ($600,000) have already been
constructed, or shall be hereafter constructed, the
- county board of such county may purchase such equip-
ment for use in the construction, repair and clean-out
work, and such motor or other vehicle for use of the
county ditch inspector and any county drainage en-
gineers employed by said county on said work, as said
county board may deem necessary. Such equipment
and transportation facilities shall be purchased in the
same manner as is now provided by law for the pur-
chase of road machinery by any such county, and the
cost and maintenance thereof shall be paid out of the
general revenue fund of said county. In any such
county the cost of such equipment and vehicles, and
the maintenance thereof, shall be reimbursed to said
revenue fund, as provided under Section 5552, _General
Statutes of Minnesota for 1913 [6717], by assessment
upon the lands originally assessed for benefits by rea-
son of the construction of ditches on which such equip-
ment and transportation facilities shall be used. If
sufficient funds remain in any ditch fund’of said county,
in excess of the requirements for completing said
ditch, such expenses of purchase and maintenance of
such equipment and vehicles, may be paid out of any
such ditch funds in proportion to the benefits resulting
to the lands included in said ditch system from the use
thereon of said equipment and vehicles, as may be de-
termined by the county board of such county. That in
any such county the salary of the county ditch inspec-
tor may be fixed and paid on an annual basis, payable
monthly, as the salary of other county officials is paid,
to be apportioned to the property in the ditch systems
in such county on which such services are performed,
" in the manner now provided by law. (’21 ¢. 508 § 6)

6717-2. Viewers—Report—If it shall appear from

the report of the engineer or the evidence presented in
support of same as provided in section 6717-1 of this
act that said ditch is a state ditch that has been con-
structed other than by assessment upon the property
benefited, or that the improvement needed consists in
deepening, widening or extending the original ditch,
and the board or court, as the case may be, shall so
find, then it shall be the duty of such board or court
to appoint three disinterested viewers, whose duties
2nd responsibilities in the premises shall be the same
as viewers appointed under section 5528, General Stat-
utes of 1913 and amendments thereto, and in the per-
formance of their duties said viewers shall in the case
of a state ditch- constructed other than by assessments
cn the property benefited make complete report of all
rroperty benefited by the original construction of said
ditch, together with any lateral or extension thereto,
whether public or private, and the amount of ‘such
benefig, but if the improvement consists of deepening,
widening or extending said ditch, whether state, county
or judicial, said viewers shall examine and report %ll
benefits to all property benefited by said original ditch
and all extensions or lateral thereto resulting from the
construction of said original ditch, laterals and exten-
sions and such deepening, widening or extension, and
shall report the damages resulting from such deepen-
ing, widering, cleaning out or extending in the same
manner as provided in judicial ditch proceedings.

9

DRAINAGE

9
y4]

6

§ 67172

Upon the filing of such report with the county audi-
tor or the clerk of the district court, as the case may
be, it shall be the duty of such auditor or such clerk to
give notice of a hearing upon the report of the en-
gineer and viewers in the same manner as provided
in section 5531, General Statutes of 1913 and amend-
ments thereto [6684], in the case of county or judicial
ditches, and at such hearing the board or court, as the
case may be, shall have and may exercise the same
authority as provided in section 5532, General Stat-
utes of 1913 [6685], at hearings for construction of
county or judicial ditches and all parties affected by
such improvement may appear and be heard and shall
have the same right of appeal as provided in section
5534, General Statutes of 1913 [6687] and amend-
ments thereto. ,

If upon said hearing the board or court shall deter-
mine to order the construction of the improvement

‘petitioned for or some part thereof and shall by order

confirm the report of the engineer and viewers as orig-
inally presented or subsequently modified or some part -
thereof, then it shall be the duty of the county auditor
in the case of proceedings before the board or the
county auditors of the counties affected in proceedings
before the court to proceed and let a contract for the
construction of such improvement as ordered by the
board or court in accordance with the plans and speci-
fications pursuant to the provisions of section 5536,
General Statutes of 1918 and amendments thereto
[6689], and thereupon or within ten days thereafter in
proceedings before the county board, it shall be the
duty of the county auditor to make and file a lien
statement, including therein all the costs of said im-
rrovement and expense connected therewith in accord-
ance with the provisions of section 5543 [6703], and
levy and assess the cost of such improvement against
the property assessed in the original construction of
said ditch, together with all laterals, additions or ex-
tensions thereto and all property affected by the deep-
ening, widening or extending of said original ditch as
mncluded in the engineer and viewers’ report as finally
approved by the board, and cause said lien to be filed
and recorded in the office of the register of deeds in
accordance with the provisions of section 5544, General
Statutes of 1913 [6705], and when so filed the same
shall be and become a first lien on all property in-
cluded in such statement, and the provisions of section
5548 [6713] shall apply to and govern the assessments
and collection of such lien, except that in all cases
where the total cost of such improvement does not
exceed the sum of three thousand ($3,000) dollars said
lien may, when ordered by the county board, be col-
lected in installments of one to five years, and it shall
be the duty of the county board to provide the funds
for the payment of the cost of such improvement and
expense, and they are hereby authorized so to do in
accordance with the provisions of section 5542, Gen-
eral Statutes of 1913 [6696], and may pay such costs
and expense out of the general ditch fund when funds
are available therein, or out of the general revenue
fund of the county, but in either case, it shall be the
duty of the county auditor to provide for and collect
as a part of the expense of such improvement interest
upon all sums advanced by the county at the rate of
six per cent per annum, and it shall be the duty of the
founty auditor and county treasurer to extend such
assessment upon the records of their counties in ac-
cordance with the provisions of section 5548 and
amendments thereto [6713], and collect the same as in
the case of other assessments against such property.
In the case of proceedings in the district court upon
the letting of a contract by the county auditors, it shall
be their duty within ten days from the letting of said
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contract to make and file in the office of the clerk of the
district court a detailed statement showing the cost
of such improvement, including the amount of the con-
tract and all other costs and expense connected with
such proceedings, and file the same with the clerk of
the district court where the petition was filed and
thereupon it shall be the duty of the clerk to present
. the same with the least possible delay to the judge of
said court, who shall make an order apportioning the
total cost of such improvement among the several
counties affécted in proportion to the property bene-
fited in each county as shown by the viewers’ report,
and upon the filing of 'such order with the clerk it shall
be his duty to make and file with the auditors of each
county affected a certified copy of such order, together
with a copy or so much of the viewers’ report as will
show all property assessed for benefits within -such
county, and thereupon it shall be the duty of said
county auditors, respectively, to make and file the
statement of lien with the register of deeds and cause
to be levied and assessed against said property and
collected in the same manner and with like effect as
provided herein in the c¢ase of county ditches, and the
county board of such counties shall provide the funds
to pay- the cost and expenses of such improvement as
provided herein in case of county ditches. (’21 c. 508
§7) °

6717-3. Additional liens may be filed—In any case
where a drainage ditch or system has been established
under the provisions of section 230, Laws of 1905, and
amendments thereto, or any other law of this state re-
quiring the filing of tabular statements and liens as
provided in said law, and tabular statements and liens
have been made, filed and recorded as provided in sec-
tions 5543 and 5544 of the General Statutes of 1913
[6708, 6705], and subsequent to the filing of such
statement and lien increased costs in the construction
of said ditch have been incurred by reason of the modi-
fication of the plans and specifications by the engineer
or by reason of the encountering of unfortunate con-
ditions in the construction of said ditch or drainage
system, or where a part of the cost of such ditech or
drainage system has been erroneously assessed against
property not subject to assessment or which is exempt
by law from such assessment, then and in that event
the amount of such increased cost arising from any of
the foregoing eauses but not to exceed, however, the
margin between the former lien statement and the total
benefits reported and approved, may be included in an
additional tabular statement and lien, and the county
auditor in the case of a county ditch when ordered by
the county board, and the county auditors of the coun-
ties affected in the case of a judicial ditch or other
drainage system when ordered by the court shall file
an additional tabular statement and lien against the
rroperty benefited in said diteh or drainage system in
the same manner and form as the original lien, and
assess the same against the property benefited in the
same proportion as the original liens, provided that in
the event that the increased assessment included in
such additional lien shall not exceed one-tenth of the
original cost as shown in the original lien filed, the
same may be extended when so ordered by the board
or court as an additional installment payable one year
following the last payment of the original lien. (’21
c. 508 § 8)

"6717-A. Ditch inspector—Salary--That in all coun-
ties where drainage ditches costing in the aggregate
not less than $50,000, have been or hereafter shall be
constructed under the provisions of the laws of the
state of Minnesota, by the district court or county
board, there shall be appointed by the county board, a
competent man, who shall be known as county ditch
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inspector, whose duty it shall be to travel over the line
of all such county and judicial ditches in said county
at least twice in each season and inspect the same, ob-
serve their operations and what repairs thereto or im-
provements may be necessary or proper, and imme-
diately after such inspection he shall make a full re-
port in writing to the county board of his work, to-

.gether with the estimate of the cost thereof. He shall

also include in such report an itemized statement of
the time spent upon each ditch and of his expenses in-
curred in connection therewith.

At the first meeting of the board following the filing
of said report with the county auditor, said county
board shall proceed as provided in section 5552 of the
General Statutes of 1913 [6717].

The salary of such county ditch inspector shall be
fixed by the county board and shall be. paid out of the
general revenue funds of the county. In counties con-

- taining less than 400,000 inhabitants accerding to the

lest federal census the salary of such county ditch in-
spector shall be reimbursed as provided for in section
55652, General Statutes 1918 [6717], by assessment
uvpon all lands originally assessed for benefits by rea-
son of the construction of the ditches inspected by him.
(’17 c. 441 § 14, amended 19 c. 471 § 8; 21 ¢. 508 § 9)

6717-B. Tile drainage System—Whenecver two o1
more parties owning land adjoining or in the vicinity
of any publie ditch, drain or natural outlet, or in the
vicinity of any body of water forming a part of or con-
nected with any such ditch, drain or outlet, shall peti-
tion the county board of the county wherein said land
is located for the establishment of a tile drainage sys-
tem draining the land described in such petition and
connecting the same with said ditch, drain, outlet or
body of water and shall in said petition describe the
land, if any, that it may be necessary to eross to con-
nect the land of petitioner with said ditch, drain, outlet
or body of water, giving a description in general terms
of the tile drainage systein petitioned for and shall
therein set forth that said proposed system will benefit
the public health, and general welfare of that vicinity
and that the benefits that will be derived therefrom
will exceed the cost of construction of said system, in-
cludifg damages, and shall in said petition fully au-
thorize and empower the county board of said county
named in said petition to perform all things necessary
to establish and construct such -tile drainage system
and to exercise in so doing all the authority by this
act or any other law of this state granted to the board
of county commissioners in the establishment of county
ditches or county drainage improvements and author-
ize such county board to order established and con-
structed said tile drainage system as finally deter-
mined upon by them and to levy and assess the cost
thereof, including the expenses in connection there-
with against the property drained and benefited in
proportion to the benefits received and shall file said
petition in the office of the county auditor of such
county, together with a bond in a sum of not less than
one thousand ($1,000) dollars with sufficient sureties
to be approved by the county auditor conditioned to
hold the county harmless from any cost in connection
with said proceeding; that thereupon the said county
board shall have jurisdiction of all persons and prop-
erty named, described and referred to in said petition.

At. the first meeting of the said county board after
the filing of said petition the said county board shall
by order appoint an engineer and direct him to make
complete survey of the tile drainage system petitioned
for and make his report thereon to the court at the
earliest possible date, and the provisions of sections
5526 and 5527, General Statutes of 1913 [6678, 6680],
shall so far as applicable apply to the duties and work
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of such engineer except in all cases under\this act, the
engineer shall not be required in his report to desig-
nate the size of the ditch or the cubic yards to be re-
moved, but shall give the total area to be drained on
each tract of land; the size of the main tile and later-
als; the depth of the tile_and the length of the main
tile and of each lateral, and shall attach to his report
a profile showing the surface of the ground and the
depth of all tile to be laid im connection with said sys-
tem, and ‘a complete plat of said system located with
reference to government corners or known and estab-
lished land marks, and shall as a part of his report in-
clude an estimate of the cost of the main tile and of
the several branches, including the cost of construc-
tion and all expenses connected therewith and upon the
coming in of the engineer’s report and the filing there-
of with the county auditor the board of county com-
missioners shall appoint three viewers to examine the

land described in the petition and the engineer’s report, .

and shall within ten days after appointment proceed
to make an examination of said land and make a de-
tailed report to the county board within thirty (30)
days from the date thereof.

The provisions of sections 5526 to 5548, inclusive, of
the General Statutes of Minnesota for the year 1913
[6678-6713], and as they may have been amended shall,
so far as they may be applicable, govern and control
all proceedings thereafter to be had under the provi-
sions of this act and shall govern and control the ac-
tion of all officers, parties and person therein named
and all such officials in the performance of their re-
spective duties under the provisions of this act, and all
parties and persons interested in proceedings hereun-
der shall have and exescise all rights, powels, privi-
leges and authority conferred by said sections and
shall do and perform all acts and things required there-
in; provided, that in event the land described in the
petition from the engineer’s report or some part there-
of, has not been assessed for the construction of the
main ditch or drain into which said tile drainage sys-
tem shall empty, then said system shall be connected
with said ditch or drain only upon condition that all
lands not assessed shall'be assessed as provided by
law in the case of construction of laterals to >main
ditches and said lateral or tile system when connected
shall be and form a part of the general system to
which it is attached for all future purposes. (’17 c.
441 § 15, amended ’19 c. 471 § 9)

Purpose is to serve those with land contiguous or
near public drain (151-212, 1874410).

6717-C. Plat of tiled drains—That in all cases
where tile drain is required to be or is being laid as a
part of the plan or system of any public ditch or drain
or drainage project under any drainage law of this
state, or in case of any drain being constructed by a
private party, it shall be the duty of the engineer in
charge of such drainage project to make at the request
of the owner of any land connected with such system
and as a part of his duties as such engineer, a com-
plete plat of all tile drain used as a part of such sys-
tem or any tract or piece of land connected therewith
or affected by said drainage tile system, showing there-
on the complete location and outlet of such tile and
size and kind thereof, course and distance of each line,
and the description of the land upon which the same is
located and so connect the same with the main ditch
and outlet and the adjoining bench marks and govern-
ment corners that the said tile system or any part
thereof may readily be relocated at any subsequent
period from such plat.

The expense of furnishing such plat shall be paid
for by the party requesting the same, who may file
said plat in the office of the register of deeds of the
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county or counties in which said tile drain is located.
The engineer and register of deeds shall be entitled to
and receive the same compensation as for other like
services in ditch proceedings, and the said register of
deeds shall preserve said plat and make notation there-
of in his index and reception book so that the same
may be preserved for future reference. (’19 c. 471
§ 10) ' .

21 c. 6, legalizes proceedings under 05 c¢. 230 where
the construction of the drainage is wholly within one
county or partly within two or more counties, .and cer-
tain requirements have ‘been met, and the-bonds, etc,
are validated: but same does not apply to right of .ap-
peal, or appeals pending wherein the validity of the
proceedings or sale of such bonds are in question.

’21 c. 40, legalizes proceedings pursuant to '05 c. 230,
where all steps have been taken, and the time for ap-
peal has elapsed.,all bonds and liens thereunder are
legalized and validated. but the right of appeal is not
thereby affected nor any actions or appeals perding
testing the validity of said proceedings.

6718. Judicial ditch-——Petition—Bond—Before any
cistrict judge shall establish any diteh, drain, water-
course or other construction named in section one of
this chapter as amended, there shall be presented to a
judge of the’ distriet court in the judicial district in
which any part of the proposed ditch is to be located a
petition such as is required by section three of chapter
230 of the General Laws of Minnesota for the year
1905 [6676] as amended.

Before such presentation such petition shall be filed
with the clerk of the district court of the county where-
in the said ditch or any part thereof is to be located
or constructed, arid a copy thereof, duly certified by
the said clerk, shall be filed with the county auditor of
each of the counties wherein any of the lands men-
tioned or described in the said petition are located.

At the time of filing such petition, one or more of
such petitioners shall give bond with good and suffi-
cient frechold surety, payable to the county or coun-
ties, as the case may be, to be approved, including
amount and sureties, by the clerk of the district court
of the county where such proceedings are instituted,
said bond to be conditioned to pay all expenses and
costs in case the court or the judge thereof shall fail
to establish said proposed ditch, drain or watercourse.

Such proceedings may be designated and numbered
Ly the said clerk of said district court as follows:

“Judiecial Ditech No........ ” and may be so referred
to at all subsequent times. (705 c. 230 § 27, amended
09 c. 469 § 11; ’11 c. 384 § 9) [5558] . -

104-242, 116+484.

Court has jurisdiction although ditch is wholly within
single county. (131-50, 1544620; 138-207. 1644816; 140-30,
167+115; 141-448, 1704595).

6719. Appointment of viewers—At the time of the

appointment of such engineer or at such time there-

after as shall be deemed advisable by the said judge of .

the distriet court, the said judge shall make an order
appointing three (3) viewers, such viewers to have
like qualifications and perform like duties in the mat-
ter of such judicial ditch as is provided in this chap-
ter for qualifications and duties of viewers in the mat-
ter of county ditch proceedings before the county
board, and‘thereafter the proceedings in ‘the matter of
such judicial ditch by such viewers shall be as speci-
fied in sections six (6), seven (7), eight (8), thirty-
eight (38), forty-six (46) of chapter 230 of the Gen-
eral Laws of Minnesota for 1905 [6681-6683] and acts
amendatory thereof and as specified in other appli-
cable provisions of such chapter, save that the duties
therein specified in respect to the county board shall
be performed by such judge, and those in respect to
the county auditor shall be performed by such clerk,
and except that the viewers may be residents of any
of the counties mentioned or described in the petition,
#nd that the jurisdiction of such viewers shall extend
throughout all.such counties, *and that their several

>
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reports shall be filed with such clerk of the district
court. (05 c. 230 § 30, amended ’11 c. 384 § 10)

[5556]
138-207, 1644815; 140-30, 1674115; 143-439, 1741314

6720—Filing of report—Notice of hearing—Immedi-

‘ately upon the ﬁllng of such report, it shall be the duty
:of such clerk to prepare and transmit forthwith a cer-

tified copy thereof to the auditor of each of the coun-
ties described in the petition, and within three days
after the filing of such report, to transmit to the judge
of said court a written notice of the filing of such re-
port. Upon the receipt of such notice, the judge shall
make an order fixing the time and place of hearing
said petition and engineers’ and viewers’ report. The
same notice thereof shall be given by the clerk as is
provided in section nine [6684] of this chapter in re-
spect of the county auditor, save that it shall be pub-
lished and posted in each county described in the peti-
tion. (’05 c. 230 § 31) [5557]
134-437, 159+965; 140-30, 167+115; 143—-439,- 174+314.

6721. Hearing — Proceedings—At the =time " and

place fixed for the hearing, if the court shall be satis-~
fied that notice thereof has been given according to,

law, he shall proceed as in section ten [6685] of this
chapter. All the provisions of this chapter, except the
rrovisions of sections twelve [6687] and thirteen
[6688], shall apply to judicial ditches, so far as con-
sistent with the special provisions relating thereto.
In a judicial ditch proceeding the judge of the district
court shall perform all the duties required of and have
all the powers vested in the board of county commis-
sioners in a county ditch proceeding. In a judicial
diteh proceeding the clerk of .the district court of the
county in which the proceeding is commenced shall
until the making of the order establishing or refusing
to establish the ditch perform all the duties required
of and have all the powers vested in the county audi-
tor in a county ditch procceding. (’05'c. 230 § 32)
[5558]

136275, 159+759; 140-30, 1674+115.

'19 c. 48, prov1des for lssulng warrants where 75%
of entire contract is completed in a judicial ditch pro-
ceeding.

6722. Order apportioning expenses—Further orders
—In a judicial ditch proceeding the judge of the dis-
trict court shall by his orders made either at the
times of the respective hearings herein' provided for,

- or at any other time upon five days’ notice in writing

of the time and place of such hearing to the auditor of
cach county affected, apportion and determine the
items of expense, or portions thereof to be paid by the
respective counties. Upon similar notice to said county
auditors said judge of the district court may at any
time modify said order or orders, as justice may re-
quire, or make any additional order in the premises.
The word “expenses” as used in this section shall be
construed to mean every item of cost of said ditch
from its inception to its completion and all fees and
expenses paid or incurred in pursuance thereof, in-
cluding all damages awarded. Nothing in this section
contained shall be construed as limiting the authority
of the respective counties to issue their bonds as pro-
vided in section 18 [6696] of this chapter and the re-
spective auditor’s statements shall be filed in the re-
spective comnties and the assessments ccllected and
bonds paid by the respective counties as hereinbefore
provided. (05 c. 230 § 33) [5559]

6723. Engineer — Vacancy—If the engineer ap-
pointed by the court or by the board of county com-
missioners fails to qualify, or at any time resigns, dles
or becomes disabled during the progress of the work
the court or board of county commissioners, as the case
may be, that originally appointed him, shall forthwith
appoint another civil engineer, having the qualifica-
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tions required by this chapter in the place and stead of
the engineer first appointed, who shall give the bond
and take the oath required by this chapter and shall
do all things remaining to be done by the original ap-
pointee under the requirements of this chapter. (’05
¢. 230 § 34 [5560]

6724, Assistant engineers—The engineer shall have
power, if the board or court, as the case may be, that
appointed him, consent thereto, to appoint assistant
cngineers, when necessary, for whose acts he shall be
responsible, and whom he may remove at pleasure.
Any such assistant engineer shall, before enteririg on

his duties, take the oath required by this chapter of -

the engineer, and such oath and appointment shall be
filed in the office where the original petition was filed.
The rate of compensation of assistant engineer shall in
no case exceed the rate of compensation of the engi-
neer and shall be fixed at the time of appointment by

“the board of county commissioners or the judge as th-~

case may be.

6725. Abandoned or dismissed proceedings—Use ¢
former survey—Refundment under bond—In any pro-
ceedings heretofore or hereafter had for the establish-
ment of a ditch or drain or the changing of a water
course, where an engineer has been appointed and has
made a complete survey, and report thereof and, for
any reason, the improvement has been abandoned and
the proceedings dismissed, and afterwards proceedings-
are instituted for the establishment of a ditch,or drain,
or the changing of a water course, for the benefit or
reclamation of the same territory surveyed in said
former proceedings, or a part thereof, or the same
territory, or a part thereof, and territory additional
thereto, the engineer shall use the engineer’s report,
survey, stakes and monuments made in said former
proceedings, as far as practicable, or as much thereof
as may be applicable and the cost thereof in said form-
er proceedings, or of such part thereof as is used, shall
be paid for as part of the subsequent 'prgceedings in
which such Jeport survey, stakes and monuments, or
part thereof, is used. Provided that when a bond has
been heretofore given under and pursuant to the pro-
visions of any drainage law of this state and the party
or parties giving said bond have, because of the re-
fusal of the county commissioners to order the con-
struction of the ditch petitioned for, been called upon
to pay to the county the expenses incurred in said pro-
ceeding, and said party or parties have actually paid
1o said county such expenses, and after such refusal by
said county commissioners proceedings are instituted
anew for the establishment of a ditch or drain or the
changing of a water course for the benefit or reclam-
ation of the same territory surveyed in said former
proceeding, or a part thereof, or territory additional
thereto, and the engineer uses the engineer’s report,

(05 c. 230 § 35) [5561] - : 3

‘survey, stakes and monuments made in said former

proceedings then and in that event the cost of said
work of said engineer and his assistants in said former
proceedings shall be assessed against the lands bene-
fited and payment of the cost incurred by reason of
the work of said engineer and his assistants in said
former proceeding. shall be made by said county upon
collecting the same, to said party or parties who have
made payment as aforesaid under $aid bond. (05 e
230 § 36) [b562] .

148-351, 182+169.

6726. Bridges and culverts—Notice to certain cor-
porations—The county auditor shall notify each muni-
cipal, railroad and other corporation to construct any
bridge or culvert across or upon its road or right of
way within a reasonable time named in such notice.
If any such work is not done within the time limited,
the board of county commissioners may cause the same

7
7

672¢

161-M

! . 200-Nw



6728

M

6728

-NW

79

133
626

MINNESOTA STATUTES 1923

C. 44

to be done, and the cost thereof shall he deducted from
the damages allowed such corporation, or collected
from it as in case of an assessment for benefits. (’05
c. 230 § 37) [55631

142-303, 172+127.

6727. Assessment not to exceed benefits — The
amount that any tract of land, public or corporate road
or railroad shall be liable for and on account of the lo-
cation, construction and establishment of any ditch or
ditches under the provisions of this chapter, or on ac-
count of the repair thereof, shall in no event exceed
the benefits which will accrue thereto as determined
in the proceedings for su:h location, construction and
establishment or repair. (05 c. 230 § 38) [5564]

147293, 180+120; 147-429, 1804539,

6728. Damages arising after construction—Petition
—Viewers—Notice—Hearing—That whenever any land
adjacent to any ditch or drain constructed, either un-
der the provisions of this chapter or under any prior
drainage law by which the original cost of said ditch
or drain was assessed against the benefited property,
may be or has been damaged subsequent to the con-
struction of such ditch or drain by reason of a part
of the soil being carried away by water flowing through
said ditch or drain, or by the deposit of earth or any
other foreign substance (snow and ice excepted) on
gaid land, and which damage was not considered and
-included in the award of the viewers appointed in the
proceedings to construct such ditch or drain, the owner
of the land so damaged may, at any time within six
years after the completion of the ditch-or drain caus-
ing such damage petition the board of county com-
missioners of the county where the land claimed to be
damaged is situated for the appointment of viewers to
ascertain and report the amount of such damages, such
petition shall state the description of the land alleged
to have been damaged, the amount of damage claimed,
the location of the ditch or drain, the description of
the land fourid in the proceedings to construct said
ditch or drain to have been benefited by its construec-
tion, and the names of the owners of the land bene-
fited, as shown by the last assessment roll. Upon the
filing of the petition and a bond in the sum of one
hundred dollars, conditioned that if it finally be deter-
mined that no damages have been sustained that are
properly allowable under this section, the petitioner
will pay all the expense of the proceedings had under
the petition, it shall be the duty of the board of county
commissioners at their next regular or special meeting
to appoint three persons who are qualified under the
provisions of this chapter, viewers, selecting if prac-
ticable the same persons as acted as viewers in the
proceedings to construct the drain or ditch causing the
damage, and the board of county commissioners shall
fix the time and place for the first meeting of the
viewers, which shall be not more than twenty days
from the date of their appointment. In case any of
the viewers so appointed shall fail for any cause. to
qualify, the county auditor shall designate some proper
person to take his place. Each of said viewers before
entering upon the duties of his office shall take and
subscribe an oath that he will faithfully perform his
duty as viewer and file the same in the office of the
county auditor. Upon the appointment of the viewers
the county auditor shall give notice to parties inter-
ested, and whose lands are liable to be assessed for the
payment of the damages claimed, by one publication
at least one week before the first meeting of the view-
ers in the newspaper in which the last delinquent real
estate tax list was published, if that paper is still pub-
lished in the county, and if not, in some legal news-
paper printed and published in the county, and if there
is none, in some newspaper published at the state
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capital, stating the date and the first meeting of the
viewers, and that any party interested may appear at
that meeting and at such other time and place as the
viewers may fix, and be heard in relation to the dam-
ages and such other matters as the viewers are author-
ized to hear and determine, and proof. of the publica-
tion of said notice shall be filed in the office of the
county auditor prior to the first meeting of the viewers.
(05 ¢. 230 § 39) [b5565)

Cited (115—440, 132+749).

140-145, 1674+362.

6729. Duties of viewers—Award—Report—Compen-
sation—The viewers shall meet at the time and place
named by the board of county commissioners for their
first meeting and hear $uch evidence as shall be offered
by the petitioner or any interested party, and for that
purpose they may adjourn their hearing from time to
time and to such places in the county as they may
deem proper; and they shall make a personal examin-
ation of the premises claimed to be damaged and in-
quire intos:the cause and amount of damage, and if
they find that any damage contemplated by the last
above section of this chapter has been done the land
described in the petition, they shall make an award in
writing, stating the cause and amount of damage and
file said award in the office of the county auditor, and
the county auditor shall, after the time to appeal has
expired as hereinafter provided, if no appeal is taken,
issue an order on the county treasurer for the amount
of such award in favor of the party entitled thereto,
and the amount so paid, together with the fees and
expenses of the viewers, shall be assessed against the
land that was found in the proceeding to construct
the ditch in question to have been benefited in the pro-

‘portion and manner provided by this chapter for the

assessment of benefits. If the viewers find that no
damages have been sustained that are properly allow-
able under the provisions of this chapter, they shall so
report, and the expenses of the proceedings shall be
paid by the petitioner, and on his failure to pay the
county may maintain an action on the bond herein-
before provided for. Each of the viewers shall re-
ceive three dollars per day for each day actually and
necessarily spent in the performance of his duty as
viewer, not exceeding 5 days, together with his actual
necessary expenses, an itemized account thereof to be
filed with and audited and allowed by the county audi-
tor, and paid by the county treasurer on the order of
the county auditor. (05 c. 230 § 40) [5566]

Cited (115-440, 1324749). :

6730. Appeals—Bond—Either the board of county
commissioners, the petitioners or any party whose
lands are liable to assessment for damages awarded,
if they feel aggrieved, may within thirty days after
the filing of the viewers’ award appeal to the district
court of the county in which the proceedings are had
by serving on the parties who have appeared in the
proceedings before the viewers and filing with the
county auditor a notice of appeal, stating that an ap-
peal is taken to the district court from the award of
the viewers, and filing with the auditor a bond in the
sum of five hundred dollars, with sufficient sureties to
be approved by him, conditioned if the award and de-
cision of the viewers is sustained the appellant will
pay the cost of the appeal and abide and satisfy any
judgment the court may render against him in the
premises. Before the taking of the appeal the auditor
shall forthwith file with the clerk of the district court
the original petition, the award and bond on appeal,
ond thereupon there shall be pending in the district
court a civil action to determine whether any damage
has been done the land described in the petition, that
come within the provision of section thirty-nine [6728]

930
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of this chapter and the amount of such damages, and
such action shall be tried in the manner provided for
the trial of civil actions. Any party may appeal from
the judgment or any appealable order of the district
court to the supreme court in the same manner as ap-
peals in civil actions are taken. The final judgment
in the action, if in favor of the petitioner, shall be
certified to the county auditor, and assessment made in
the manner provided in the last above section of this
chapter, for the assessment of the award of the
viewers. (05 c¢. 230 § 41) [5567]

Order of court on appeal from assessment of damages,
dssessing appellant’'s damages and directing judgment,
is not an appealable order under this section, or a final
order appealable under § 6740 (104-227. 1164+483; 104-527,
1164+484). Does not authorize appeal from judgment
establishing diteh (115-440, 1324749). The question of

practicability of route and plan is for trial court (131-
43, 154+617). Appeal (135-198, 1604493).

6731. Co-operation of state drainage board—The

" state drainage board is hereby authorized to co-oper-
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ate with the board of county commissioners of each
county wherein a county ditch or a portion of a judicial
ditch is located or may be located in enlarging, ex-
tending, repairing or otherwise bettering any such
ditch now .completed or now or hereafter in course of
construction, whenever, in their judgment, it is neces-
sary or desirable so to do. (’05 c. 230 § 42) [5568]

6732. Obstructing or injuring work—Neglect of
duty-—Penalties—Any person wilfully or negligently
obstructing, or in any way injuring any work con-
structed under the provisions of this chapter, or under

‘any law of this state, relating to drainage,.or allowing

such ditch or drainage work to be injured or obstruct-
ed by his live-stock, horses or poultry, or diverting the
water from its proper channel, shall be guilty of a
misdemeanor, and shall also be liable to any and all
rersons or corporations, injured by such act, in treble
damages. Any county auditor, clerk of court, mem-
ber of the board of county commissioners, or other
officer who refuses or neglects to perform any of the
duties imposed upon him by this act shall be guilty of
a misdemeanor, and shall also be ‘liable to any person
or corporation injured by said act, in treble damages.
The county attorney of the proper county shall prose-
cute all ctiminal actions arising under this chapter.
[5569]
6733. Orders and notices—How served—All orders
and notices herein prescribed not otherwise provided

- for shall be issued by the auditor or by the judge, as

7
67-M . 458
09-NW 638
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the case may be, and the same shall be served by the

sheriff or other disinterested person designated by the

auditor or by the judge, as the case may be, and such
sheriff or other person so designated shall be paid by
the county for such services the same fees as are
allowed by law for similar services. (’05 c. 230 § 44)
[5570]

6734. Fees—Expenses—The following fees and ex-
penses shall be allowed and paid for services rendered
under this act. To engineers a sum not exceeding the
sum of $12.50 per day, to be fixed by the judge or the
county board making the appointment, for every day
necessarily engaged and actual and necessary expenses,
including cost of bond. To each viewer the sum of
$5.00 per day for every day necessarily engaged in
viewing ditches and traveling therefor and making up
the reports and actual and necessary expenses. To
each rodman a sum of not exceeding $4.00 per day and
actual and necessary expenses. To each chainman,
axeman and other like employes not herein mentioned
and necessary to the prompt execution of the work of
locating or constructing a public ditch, a sum of not
exceeding $4.00 and actual and necessary expenses. To
each member of the ‘county board the sum of $5.00 per
day for each day actually occupied in proceedings to
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establish or repair or inspect any ditch after its com-
pletion or during the course of the work if appointed
as a committee for that purpose and the sum of 10
cents per mile each way for travel necessary in at-
tending any special meeting of the county board called
for the purpose of transacting any business pertaining
to such ditch and for travel in inspecting ditches or
any other necessary travel in said ditch matter. To.
the county auditor, county attorney, attorney for peti-
tioners, clerk of the district court, the register of deeds
and the sheriff performing duties thereunder, such rea-
sonable compensation as shall be fixed by the county
board or court as the case may be, and the fees and
compensation of all such county officials in ditch pro-
ceedings shall be in addition to all sum and fees allowed
them by law, provided that the fees of such auditor
shall in no case be less than $20.00 nor more than
$250.00. That the fees, compensation and expenses
hereinbefore specified for members of the county
board in drainage proceedings shall be in addition to
all other fees, salaries, compensation and expenses
allowed to such members of the county board by any
other law of this state. That any and all claims for
fees and expenses of members of county boards for
services rendered and for expenses incurred, in drain-
age proceedings, for services rendered therein and for
expenses paid out thereon since the 25th day of April,
1919, are hereby in all respects legalized and made
valid, and all such claims remaining unpaid shall be
paid by the proper county; that in all cases since the
26th day of April, 1919, where any member of the
county board in this state™has been paid in any drain-
age proceeding fees and expenses for services ren-
dered, and for moneys paid out by him, all such pay-
ments are hereby legalized and made valid. In all pro-
ceedings where any county is directly interested the
county attorney thereof shall represent the county
unless otherwise provided by the county board. No
county attorney or his assistants or any attorney as-
sociated with him in business shall otherwise appear
in any drainage proceeding for any person or party
whatsoever interested therein.

~All fees per diem, compensation and expenses pro-
vided for in this act and fees for such other legal ser-
vices and expenses as may be necessary, shall, in the
case of a county ditch, be audited, allowed and paid
upon the order of the county board and in case of a
judicial ditch the judge of the district court having
charge thereof shall audit, allow and order the same
paid upon ten days’ written notice to the county or
counties interested, which notice may be given to the
county auditor of the interested county or counties,
that all bills on file with the clerk of court where such
proceeding is pending at the date of such notice, will be
brought on for hearing and for allowance at the time
and place named therein.

And in all cases where a judicial ditch proceeding
has, for any reason, been dismissed by the court, all
fees and expenses connected therewith shall be audited,
allowed and ordered paid in like manner.

The said judge or county board, as the case may be,
may appoint a referee who shall be a consulting en-
gineer in any ditch proceedings to perform the duties
hereinafter set forth and such referee shall qualify by
taking the appropriate oath and giving bond to the
county or counties affected by such ditch in such sum
as shall be fixed by such judge or board, as the case
may be. Said bond shall be conditioned for the faith-
ful performance of his duties as referee. Said referee
shall be a qualified civil engineer. The fees of such
referee shall be fixed by said judge or board, as the
case may be, and shall be paid out of funds of such
ditch as shall be ordered by said judge or board. It



"MINNESOTA STATUTES 1923

C. 44

shall be the duty of such referee, if appointed, to con-
sider all bills of account or applications for payment
in such ditch proceedings and to hear evidence if of-
fered in relation thereto and to report in writing to
such judge or county board his approval, rejection or
amendment thereof as such referee who shall also keep
accurate record and account of all bills of account and
all applications for payment acted upon by him and
reported to said judge or county board, together with
copies of all such reports and all reports and all pro-
ceedings had in relation thereto. It shall further be
the duty of said referee by order of said judge or board
to inspect and examine and make report upon all work
of construction in the matter of such ditch prior to final
acceptance thereof and for the purpose of making such
examination or inspection and upon application of such
referee the said judge or board may appoint and desig-
nate a competent and experienced civil engineer, other
than the one officially acting as such in such ditch pro-
.ceedings, to examine such- ditch and the plans and
specifications thereof and report thereon to said referee
and it shall be the duty of such referee and if request-
ed by such referee of said engineer to appear and testi-
fy before the judge or county board considering the
final acceptance of such ditch. When order of said
judge or county board approving a report of such
- referee and allowing a bill of account or application for
payment in such ditch proceedings shall constitute and
be construed as an accounting and allowing of such
account by such judge or county board within the
meaning of this section and the approval by said judge
or county board of any order of said referee shall con-
stitute the said report of said referee, the order of said
judge or county board (in such proceeding, provided in
all cases and said judge or county board) may reject
such report and make an independent order in relation
thereto covered by or contained in such report. Such
referee shall be subject to removal at the pleasure of
said judge or county board.

Any land owner, employe or other person aggrieved
by any order of court or county board relative to the
allowance of fees or fees and expenses may appeal
from such order to the district court of any county in

" which the proceeding is pending ‘and by notice given on
or before the first day of the term, demand and obtain
a jury trial. All such appeals shall be within thirty
(30) days after the order allowing such claim and shall
be governed as far as applicable by the provisions of
Section 5534 of the General Statutes of Minnesota for
1913 [6687], save that in all appeals taken by parties
whose lands are assessed for said improvements, then
the expenses thereof shall be paid by the county and
essessed against said improvement. (’05 c. 230 § 45,
amended '07 c. 367 § 5; 09 c. 469 § 12; ’11.c. 384 § 11;
17 ¢. 441 § 16; 19 c. 471 § 11; ’21 c¢. 508 § 10.)
[56571]

Time of fixing auditor’'s compensation (123-439, 1434
971). Compensation of county auditor for other than
his salary (135-275, 1604767). Compensation of county
attorney for other than his salary (136-140, 1614382).
The provision of this statute, prior to the amendment of
'19 ¢. 471, under which the bill-of the engineer was
audited and ordered paid was unconstitutional, as not
due process of law (138-186, 164+8.15). Order appointing
relator as referee on all ditches in district is a nullity,
being clearly unauthorized by this statute, prior to
amendment of 19 c. 471 (138—204 1644+817). Distinguish-
ing from (138-186, 164+815, and 138-204, 164+4817), the
county is deemed an agency of the state devoid of pro-
prietary capacity and in that sense not a party inter-
ested in sufficiency of notice to constitute due process
(140-30, 167+115), Constitutionality (140-465, 1684+348).
The decision in (138-204. 1644+815) is followed and ad-
hered to (147-24, 1794569). Duties of referee under
statute and as imposed upon him by the court (147-292,
1804119).

6735. Quorum of viewers—A majority of the view-
ers shall be competent to perform the duties required
of them by this act. (°05 c. 230 § 46) [5572]
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Majority being competent, disqualified viewer, does

not invalidate action taken (137-273, 1634513).
6736.
erally construed, so as to promote the public health,

the construction and improvement of roads, and the:
drainage and reclamation of wet or overflowed lands.:
{’05 c. 230 § 47)

[6573]
Cited (116-326, 1334971).

6737. Record as evidence—Every order of the coun-
ty commissioners of any county, or the judge of the
distriet court laying out and establishing any ditch or
refusing to establish the same, under the provisions
of this chapter, the record thereof or a certified copy
of such record, shall be prima facie evidence of the
facts! therein stated and of the regularity of all the
proceedings prior to the making of such order (05
c. 230 § 48) [5574]

Cited (119-261, 138i24).

Final order is presumptive evidence of each step
taken (137-271, 1634512). Order establishing ditch is
prima facie evidence of regularity of proceeding (150-
122, 1844678).

6738. Authority to enter lands—TFor the purpose of
making examinations and surveys, the viewers, county
commissioners and the engineer are authorized to enter
upon any land and to do any act necessary for the
proper performance of their duties; and any person

attempting to prevent or interfere with them, in s¢

doing, shall be punished upon conviction by the court
as for a misdemeanor. (°05 c. 230 § 49) [5575]
6739. Stranger to proceedings cannot question same
—Liens, assessments and contracts not invalidated,
when—No person or corporation shall be permitted to
take advantage of any error eommitted in any proceed-
ings under this chapter, either by the county board,

. engineer, viewers, county-auditor or other officer, per-

son or persons, nor of any informality, error or defect
appearing in the record of such proceedings unless the
party complaining thereof is directly affected thereby.
If the court shall at any time modify any assessment
or assessments or enjoin the collection thereof, or re-
lease any person from liability thereof,’it shall in no
manner affect the rights or liability of any-other per-
son. Whenever a ditch has been established, either
under the provisions of this chapter or any prior drain-

age law, by which the cost of construction was assessed '»
against the benefited property or corporation, and the

contract or contracts for the construction thereof has
been or shall be let without collusion and in good faith
and at a reasonable price, no defect or lack of notice
in the letting, making or executing of said contract or
contracts, and no variance between the advertisement
and the contract as to length of time or manner in
which said ditch shall be constructed, shall invalidate
in any way the ditch liens or ditch assessments, nor
shall the fact that said contract has been or may be
let containing provisions different from the advertise-
ment with reference to the time or method in which
the proposed work shall be completed or constructed,
in any way invalidate said contract, provided such ex-
tension of time or change of method was made in
good faith and by reason of delay in obtaining bids
for the construction of said ditch or for other good
causes, and if such contract or contracts has been or
shall be let with the approval of the engineer and audi-
tor or auditors, and if said ditch has been or shall be
constructed pursuant to -the contract, the contractor
may recover the contract price thereof from the county
or counties and no ditch lien or ditch assessment shall
in any way be delayed or invalidated by reason of
such variance between the contract and the notice of
letting thereof. (’05 c. 230 § 50, amended 07 c. 367 § 6)
[56576]

Land owner, not damaged and not assessed Is not
entitled to certiorari (136-275, 1594758; 136-272, 1614+576).

Act liberally construed—This act shall be 1ib-:
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6740. Appeal to supreme court-— Any aggrieved
party, who claims damages or against whose property
benefits are assessed, may appeal to the supreme
court, as in civil actions, from any final order except
an order establishing such ditch in proceedings under
this chapter, made in district court, within thirty days
‘after the filing of such order. The notice of appeal
shall be served on the clerk of the district court and
need not be served on any other person or corporation.

(’05 ¢. 230 § 51) [5577]

Cited (115-440, 1324+749). .

Order vacating final order establishing ditch and
granting rehearing of issues is not an appealable order
(137-166, 1634126). Appeal is allowable from a final
order confirming an assessment and upon appeal assess-
ment is subject to question (135-460, 163+135).

6741. Pay of county board—None of the statutory
provisions limiting the number of days that a county
commissioner shall draw pay for or limiting the num-
ber of sessions, for attendance upon which such com-
missioner shall be entitled to mileage shall apply to
any proceedings under this chapter. (’05 ¢. 230 § 52)
155781

6742. Ditch defined—The word “ditch” as used in
this act, shall be held to include any open, covered or
tiled ditch and any drain, water course or creek, and
any side lateral, spur or branch ditches and each and
all of the constructions referred to in section one
[6674] of this chapter, and the petition of any public
ditch, may include any side lateral, spur or branch ditch

necessary to secure the object of the improvement. (’05 |

c. 230 § 53) [5579]

6743. Acts repealed — Unfinished proceedings —
Chapter 258 of the General Laws of Minnesota for 1901,
chapter 38 of the General Laws of Minnesota of 1902,
and chapters 178, 188, 311, 315 and 386 of the General
Laws of 1903, and all other acts and parts of acts
inconsistent with the provisions of this chapter are
hereby repealed save as to unfinished proceedings
thereunder. ('05 c. 230 § 54) [55801

6744. Construction and maintenance of ditch by pe-
titioners—In case the petitioner or petitioners shall
offer to construct and maintain such county or judicial
Gitch at their own expense, the petition need only offer
so to do, and set forth; the public utility or benefit to
the public health resulting from such*work; a general
description of the proposed ditch with its starting
points, termini and routes, as nearly as the same can
be determined; a description of all lands to be crossed
or otherwise damaged thereby, with the name of each
owner thereof, if the same is known, or can be ascer-
tained with reasonable diligence; all public highways,
corporate roads and railroads to be crossed or other-
wise damaged thereby, with the names of the towns in
which such public highways are located, and of the
corporation owning each corporate road ang railroad.
For further certainty the petitioner or petitioners may
file in the office where the petition is required to be
filed any maps, plat or specifications describing the
proposed ditch, which, when so filed, may be referred
10 in said petition. All provisions of this chapter shall
apply to ditches thus petitioned for, so far as con-
sistent with the special provisions relating thereto.
05 ¢. 230 § 55) [5581]

139-115, 165+875.

6745. Bond—The petitioner or petitioners shall also
accompany said petition with a bond to the county, in
case of a county ditch, and to the respective ‘counties
in case of a judicial ditch, for the benefit of such county
cr counties, and of all persons and corporations inter-
ested in an amount to be fixed, and with securities to
be approved by the county auditor in' the case of a
county ditch and by the court in case of a judicial ditch,
conditioned to pay all damages that may be awarded
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or assessed, and all fees and expenses that may be
paid or incurred in the proceeding under said petition.
(’05 c. 230 § 56) [5582] o

6746. Hearing—Notice—The county auditor in case
of a county ditch and the clerk of the district court in
case of a judicial ditch shall, upon the filing of such
petition and bond, fix a time and place for the hearing
of said petition, not more than forty nor less than
fifteen days from said date of filing, and at least ten
days before said hearing, a copy of such petition pre-
ceded by a statement of the time and place set for
such hearing thereon shall be posted in three public
places in each township where the proposed ditch is
located and shall be served on all persons and eorpora-
tions named in said petition, who are residents of the
state, and upon the persons, if any, actually occupying
any tract of land described in the petition, which be-
longs to persons or corporations that are nonresidents
of the state, in the manner provided by law for service
of summons in district court, and shall be mailed to
all persons and corporations named in ssaid petition,
who are non-residents of the state, and whose address
can be obtained by inquiry at the office of the county”
suditor, or at the office of county treasurer of the re-
spective county or counties. (05 c¢. 230 § 57) . [5583]

6747. Appointment of viewers—Report—If, upon
the hearing, the court or board of county commission-
ers, as the case may be, shall find the proposed ditch
of general and public utility, or beneficial to the pub-
lic health, it shall appoint three disinterested persons
as viewers, and shall fix a time and place for hearing
the report of said viewers. Such viewers shall have
the same qualifications, and shall take the same oath
and shall receive the same compensation as the viewers
provided for in section six [6681] of this chapter, ex-
cept that if any one of them is a civil engineer he need
not be a freeholder. Said viewers, one of whom may
be a civil engineer, shall file at least ten days prior to
the time set for hearing thereon, a report showing
either by direct statement, or by reference to any
maps, plats, specifications or other papers on file in
said proceeding, the location and character of the pro-
posed ditch over and across said lands, public- high-
ways and railroads; place of entrance, course through
and exit from each tract of land; the size and depth of
said ditch; when it shall be constructed; how kept in
repair; what connections may be made therewith; what
compensation, if any, shall be made to the owners of
such tracts of land, or to any public or private cor-
porations, or to any persons for damages by reason of
such construction. In locating a public ditch in a pro-
ceeding under such petition, the viewers shall vary
from the starting points, routes and termini described
in said petition no more than is necessary to enable
said ditch to reasonably effectuate the purpose for
which it is intended. (’05 c¢. 230 § 58) [5584]

142-163, 1714317. i

6748. Hearing by county board—Order—Damages
—At the time appointed for said hearing on such re-
port, the board of county commissioners or the court,
as the case may be, shall consider and pass upon any
objections filed and any .competent evidence offered
ahd shall correct and change said report and the as-
sessments therein contained, as justice may require,
and may continue the hearing from day to day, not to
cxceed thirty days, and to a different place. The
board of county commissioners or the court, as the
case may be, shall thereupon make its order laying out
and establishing said ditch, and confirming such re-
port as changed and permitting the construction of
such work, upon the payment or tender of damages
as finally assgssed, but such order shall be void unless
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such damages are paid or tendered within one year
after the filing of the final order of the board of county
commissioners or the final order of the district court
on appeal in a county ditch proceeding, or within one
year after the filing of the final order of the district
court in a judicial ditch proceeding. If in any case
there shall be doubt as to who is entitled to damages
awarded or assessed, or if the person entitled thereto
cannot be found, such damages may be paid into the
office where the original petition was filed, for the per-
son or persons showing themselves entitled thereto.
(’05 c. 230 § 59) [5585]

6749. Appeal—-Any aggrieved party may appeal
from that part of such order of the board of county
commissioners fixing the amount of his damages or the
damages awarded to any person or corporation by fil-
ing the notice and bond required by section 12 [6687]
of this chapter and the county auditor shall in such
case make and file a transcript as required by section
12 [6687] of this chapter. (’05 c. 230 § 60) [5586]:

6750. Right to enter land—The viewers shall have
the right to enter on any lands for the purpose of esti-
mating damages and of locating such ditch and after
payment or tender of damages the petitioners may, in
iitke manner enter upon such lands for the purpgse of
constructing, maintaining or repairing such work. (05
c. 230 § 61) [5587]

6751. Agreement as to damages—The bondsmen
for the betitioners may agree with any person claim-
ing or entitled to damages as to the amount thereof;
such agreement shall be filed in the office where the
original petition was filed and in such case lands cov-
ered thereby shall not be considered by the viewers.
(’05 c. 230 § 62) [5588]

6752. ‘Order draining meandéred lake — Appeal —
Whenever any order of the board of county commis-
sioners made and entered as herein provided drains in
whole or in part any meandered lake, any person or
corporation aggrieved by any such order, or any tax-
payer residing within four miles of any meandered
lake affected by any such order, may- appeal to the
distriet court from any such order and the procedure
and manner of taking such appeal shall conform to
the provisions herein set forth for other appeals.
Such appeal shall bring before said court all questions
and proceedings involved in such order. Provided,
that the party taking such appeal shall accompany the
same with an appeal bond to the board of county com-
missioners with at least two freehold sureties in the
sum of one thousand dollals, to be approved by the
auditor of the county in which such appeal is taken,
conditioned’ that said appellant will duly prosecute the
appeal and pay all costs that may be adjudged against
him, and to abide the order of the court. (’05 e..230
§ 63) [5589]

Cited (115-440, 132+749).

Appeal to District Court from order of county board

for drainage of meandered lake (128-70, 1504209). Trial
de novo on appeal (142-37, 1704883).

6753. Omissions—Supplementary statement for as-
sessment—If any items of the cost of a ditch estab-
lished under this or any prior drainage law by the
terms of which the cost of construction is assessed
against the benefited property or corporations, from its
inception to its completion, has been or shall be omitted
from the original tabular statement for assessment
made and filed by the auditor, with the register of
deeds, then a supplementary statement for assessment
shall be made by said auditor in the same form and
mannet as the original statement, so far as practicable,
showing such omitted costs, which supplementary
statement for assessment shall be filed for record in
the office of the register of deeds and shall be due,
payable and collectible in the same manner, time and
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form as if a part of the last annual installment of the
original assessment. (05 c. 230, amended ’07 c. 367
§ 8) [5590]

6754. Reassessment of beneﬁts and damages in cer-
tain cases—In all cases where ditch liens or ditch as-
sessments are made or levied under the provisions of
this law or any other prior drainage law by which the"
cost of construction was assessed against the bene-
fited property or corporations, have been or may here-
after be set aside, vacated, annulled or cancelled for
any reason, a reassessment of the estimated benefits
and a reaward of damages, or either, may be made
by the county board of the county in which the affect-
ed land is situated. Three weeks’ written notice of the
time and place of hearing therefor shall be served on
ell owners, land owners, and interested parties in the
same manner as provided for the service of a summons
in the district court, and appeals to the district court
from such reassessment of estimated benefits or re-
award of damages, or both, may be taken under the
same regulations and in the same manner and form
as provided in sections twelve [6687] and thirteen
[6688] of this chapter. And as soon as practicable
after the expiration of the time for appealing or after
final judgment, if appeal is taken, the county auditor
shall multiply said benefits by the same rate of cost
on each dollar of benefits that other lands benefited
by said proposed ditch were or shall be required to
pay. A statement thereof shall be filed in the office

" of the register of deeds by the county auditor in the

manner and with the same force and effect as the
statement provided for-in sections nineteen [6703] and
iwenty [6705]1 of this chapter, and the amount which
said tract of land will be liable to pay—shall be due,
payable and collected in the same manner, time and
form, as nearly as practicable, as the liens menticned
in -sections twenty-one [6712] and twenty-two [6713]
of this chapter. (’05 c. 230, amended ’07 c. 367 § 9)
[5591]

Power of abatement of assessment by tax commissnon
and reassessment (137-40, 162+687)

6755. Sale of job for more t